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Court of Appeals of the District of Columbia. 


No. 2993. 

John E. Roller, Appellant, 
vs. 

Mary H. Murray et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 34062. 

John E. Roller, Plaintiff, 
vs. 

Mary H. Murray, William G. McAdoo, Secretary of the Treasury; 
David F. Houston, Secretary of Agriculture, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed, and proceed¬ 
ings had, in the above-entitled cause, to wit :— 

1 Bill 

Filed February 3, 1916. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court 

Equity. No. 34062. 

John E. Roller, Plaintiff, 
vs. 

Mary H. Murray, William G. McAdoo, Secretary of the Treasury; 
David F. Houston, Secretary of Agriculture, Defendants. 

To the Supreme Court of the District of Columbia: 

The plaintiff respectfully represents as follows: 

1. That he is a citizen of the United States and a resident and citi¬ 
zen of the State of Virginia and brings this suit in his own right. 
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2. That the defendant, Mary II. Murray, is a citizen of the United 
Suites and a resident and citizen of the State of Maryland and is sued 
in her own right; and William G. McAdoo and David F. Houston 
are citizens of the United Suites, at present residing in the District 
of Columbia and are sued in their official capacity as secretary of the 
Treasury and secretary of Agriculture respectively. 

3. That by deed dated the 31st day of May, 1875, Emily Hollings¬ 
worth of the City of Philadelphia sold to plaintiff and signed, ac¬ 
knowledged and delivered to plaintiff a deed conveying to him a one- 
fifth interest in a tract of 10,075 acres lying in the County of Pen¬ 
dleton in the State of West Virginia, being a part of that part of the 
grant to Levy Hollingsworth for 52,757 acres of land, known as the 

Hollingsworth survey, lying partly in the County of Augusta 

2 and partly in the County of Rockingham in the State of Vir¬ 
ginia. and partly in the County of Pendleton in the State of 

West Virginia, which lies on the western side of the top of the Great 
Shenandoah Mountains in said County of Pendleton, the exact 
boundaries of which your plaintiff' is not able to give without an 
actual survey of the same, but said tract l>eing well known and thor¬ 
oughly marked and identified by well established lines and corners. 
This deed remained in the possession of your plaintiff until the 10th 
day of November, 1876, when he returned the same at the request 
of the said Emily Hollingsworth to R. C. McMurtrie, a lawyer of 
the City of Philadelphia, then representing her for the purpose of 
allowing her to sell the entire property, including the interest of the 
plaintiff, to the Royal Land Company of Virginia and that said deed 
was retained by the said Emily Hollingsworth and her attorney and 
bv her delivered to the said Mary II. Murray as hereinafter shown 
and was never afterwards returned to the plaintiff. The effect of 
which proceedings was to leave the plaintiff vested with an undivided 
one-fifth interest in the tract of 10,075 acres aforesaid. 

4. That hv contract dated 10th of November, 1876, and by deed 
contemporaneously made at the same time by the said Emily Hol¬ 
lingsworth to the Royal Land Company of Virginia, the said Emily 
Hollingsworth conveyed to the said Royal Land Company of \ ir- 
ginia all the said tract of land described in said contract as originally 
containing 52,757 acres more or les< excepting therefrom certain 
lands theretofore conveyed by her to Joseph B. Loose, J. A. Loewen- 
bach and John E. Roller, aggregating 0.388 acres for a consideration 
to be paid to R. C. McMurtrie, attorney for Emily Hollingsworth of 

$52,000 and to John E. Roller, the plaintiff of $18,000 on 

3 or liefore the 1st day of May, 1877 upon which payment, said 
deed contemporaneously acknowledged and executed by the 

said Hollingsworth and deposited with the said R. C. McMurtrie of 
the City of Philadelphia, her attorney, was to he delivered, it being 
stipulated further that should any part of that sum not be paid on or 
before the said first day of May, 1877, then the said R. C. McMurtrie 
should deliver up said deed to the said Emily Hollingsworth for can¬ 
cellation. A copy of this contract is filed herewith, marked Plain¬ 
tiff’s Exhibit “A” and is prayed to be read as a part hereof. 

5. That subsequently, to-wit : On the 10th of November, 1877, one 
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John F. Miles obtained from the said Emily Hollingsworth a contract 
of option to buy said tract of land under which he paid $2,000 in 
cash to the said Emily Hollingsworth and became entitled to com¬ 
plete the contract and deal of the said Emily Hollingsworth with the 
Royal Land Company of Virginia, under which contract with Miles 
the plaintiff claimed that he was entitled to share in the fund arising 
therefrom, and this claim on the part of the plaintiff was allowed'by 
the said Emilv Hollingsworth and assented to by her. 

6. That subsequently on the 10th of June, 1881, the Atlantic <fe 
Ohio Railroad Company, a corporation, which was organized by the 
same persons who controlled the Royal Land Company of Virginia 
and was practically the same corporation entered into a written con¬ 
tract with the said Emily Hollingsworth for the purchase of the same 
lands which had been sold to the Royal Land Company of Virginia 
for the same purchase price, the transaction being in effect that the 
said Atlantic & Ohio Railroad Company took the place of the said 

Royal Land Company in the purchase aforesaid, the following 

4 recital appearing upon the face of said contract, to wit, 

The property is described in a deed intended to be deliv¬ 
ered from Emily Hollingsworth to the Royal Land Company of Vir¬ 
ginia in the possession of R. C. McMurtrie of Philadelphia bearing 
date December 28, 1876 (the contract under which it was intended 
to deliver this deed being now re cinded and abandoned). 

Said Contract having been recorded and copv filed herewith 
marked Plaintiff’s Exhibit “B”. 

7. That the portion of said purchase money to be paid to Emily 
Hollingsworth and to the plaintiff of the $70,000 was arrived at by 
the fact that the land itself was to be sold to the said Royal Land 
Company of Virginia for the purchase price aforesaid in the event 
that it complied with the agreement for the payment of the purchase 
money, that four-fifths of the land was the property of Emily Hol¬ 
lingsworth and that she is entitled to $52,000 and that one-fifth of 
the land was the property of the plaintiff and that he was entitled to 
$13,000 therefor and that the additional sum of $5,000 was to be 
paid to him by the Royal Land Company of Virginia, the vendee of 
the said tract of land for certain services rendered by him to said 
corporation, leaving the legal effect of the original contract of Emily 
Hollingsworth and the said Royal Land Company of Virginia and 
the deed made by her to said company and put in escrow with her 
attorney, R. C. McMurtrie and of the contracts with the subsequent 
persons and corporation which claimed under the said Royal Land 
Company to be, that the plaintiff was the owner of one-fifth of the 
Hollingsworth tract and the said Hollingsworth was the owner of 
the other four-fifths of the said tract and that by her formal contract 
and deed under seal hereinbefore referred to as Plaintiff’s Exhibit 
“A” she vested the same in the plaintiff. 

8. That subsequently, to-wit: On the 13th day of July, 

5 1883, one R. N. Pool gave notice to the said Emily Hollings¬ 
worth that he was willing to take the lands at $100,000 the 

same to include the interest of the plaintiff as well as the interest of 
Emily Hollingsworth, the effect of this offer being in fact an offer 
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of the said R. N. Pool to pay the unpaid purchase money due from 
the Royal Land Company with the accrued interest thereon to the 
said Emily Hollingsworth and the plaintiff for the interest of both 
to said lands. 

9. That on or about the 1st of April, 1889 the said Emily Hollings¬ 
worth, without consideration, except that of love and affection, made 
a conveyance of the unsold portions of the Levi Hollingsworth sur¬ 
vey to the said Mary H. Murray, wife of H. M. Murray, she agreeing 
to cam* out the contracts between the said Emily Hollingsworth and 
the plaintiff, she having full notice and knowledge of the rights and 
interests of the plaintiff in the premises. 

10. That subsequently in June 1890 the Harrisonburg Mineral & 
Development Company made an offer to the said Mary H. Murray to 
pay the unpaid purchase money due from the Royal Land Company 
of Virginia to Emily Hollingsworth and the plaintiff and accrued 
interest thereon, amounting all together to the sum of $100,000 for 
the property, but the said Mary H. Murray declined to accept said 
offer; that subsequently, to-wit: In July, 1890. the said R. N. Pool 
asserted his right to take up the former option of the Atlantic & Ohio 
Railroad Company which was in turn the successor of the Royal 
Land Company of Virginia, and proposed to pay to the said Man’ 
H. Murray the unpaid debt of the Royal Land Company of Vir¬ 
ginia amounting to $100,000 in cash, which offer she refused 

6 to accept. And later, on August 14, 1890. the said Pool, made 
the further offer to pay $125,000 in cash for said property 

and announced his desire to take up the Atlantic & Ohio Railroad 
Company’s contract, which offer was also declined bv the said Mary 
H. Murray and thereupon all further negotiations were terminated 
and said contracts treated as no longer in force. That the remit of 
these negotiations under which the plaintiff returned to Emilv Hol¬ 
lingsworth the deed which had been made to him for his undivided 
one-fifth interest in the tract of 10.075 acres in the County of Pendle¬ 
ton and State of West Virginia and under which she sold to the Royal 
Land Company of Virginia the entire interest of the plaintiff in the 
unsold portion of the Levi Hollingsworth survey and under which 
she recognized your complainant’s right to a one-fifth interest in the 
whole survey and sold the same, with the consent of your complain¬ 
ant, to the said Roval Hand Companv under formal contracts 
solemnly made, signed, acknowledged and delivered by her and under 
which the subsequent sales to John F. Miles and to the Atlantic & 
Ohio Railroad Company corporation were made as a continuation of 
the first sale to the Royal Land Company of Virginia and under 
which R. N. Pool sought to pay the unpaid purchase money due from 
said Royal Land Company of Virginia and to take up for himself 
and associates and for the Atlantic Ohio Railroad Company their 
contracts of purchase and under which plaintiff would have received 
not only pavment in full for his one-fifth interest in said survey but 
the sum of $5,000 with interest besides for sendees rendered by him 
to the Royal Land Company of Virginia, and the subsequent 

7 abrogation and determination of the said deed and contracts 
by the said Emily Hollingsworth and her successor, the said 
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Mary H. Murray was to vest in the plaintiff under the formal con¬ 
tracts and deeds aforesaid and the abrogation thereof a right and title 
to an undivided one-fifth interest in said entire survey. 

11. That the plaintiff further avers that the original deed made by 
Emily Hollingsworth to him for an undivided one-fifth interest in 
the 10,075 acres lying in the County of Pendleton in the state of 
West Virginia and a deed made by her also to the Royal Land Com- 
pany of \ irginia and left in the hands of the said R. C. McMurtrie 
to be delivered to the said Royal Land Company of Virginia, or its 
subsequent vendee, upon the payment of the purchase money due 
from it have all come into the hands of the same Mary H. Murray 
together with all the correspondence of the said Emily Hollingsworth 
with the plaintiff and all the papers of every sort which were formerly 
in the hands of R. C. McMurtrie, the attorney for Emily Hollings¬ 
worth and the said Mary H. Murray is a purchaser with notice of 
every fact connected with the entire business transactions of the said 
Emily Hollingsworth with the plaintiff and with the Royal Land 
Company of Virginia, John F. Miles, the Atlantic & Ohio Railroad 
Company, the Harrisonburg Mineral & Development Company and 
R. N. Pool and she is called upon to discover and produce every paper 
relating to these transactions, including the two deeds aforesaid with 
her answer in this cause. 

12. That on, to wit, the 13th day of January, 1016. the said Mary 
H. Murray by deed duly executed and delivered and placed of record 

attempted to convey the aforesaid lands to the United States 
8 of America. A copy of this deed is filed herewith made a 

part hereof and is marked Plaintiffs Exhibit “B” 1. The 
plaintiff further avers that the said United States of America at the 
time of the attempted convevance aforesaid and the negotiations prior 
thereto had knowledge of the interest of the plaintiff in the lands 
hereinbefore described and set forth, and the plaintiff further avers 
that he did nothing by waiver, acquiescence, contrast, or otherwise, 
to surrender to the United States his one-fifth interest in the lands 
set forth herein and he is informed and believes and therefore avers 
that his said one-fifth interest remains and is now intact notwith¬ 
standing the attempted conveyance of said lands to the United States 
of America bv the said Marv H. Murrav as hereinbefore recited : and 
the plaintiff further avers that any title acquired or to l>e acquired by 
the said United States of America in the property aforesaid is subject 
to the interest of the plaintiff as evidenced by the transactions herein¬ 
before recited between the plaintiff and Emily Hollingsworth and her 
successor in title, Mary H. Murray, to the aforesaid lands. And the 
Plaintiff further avers that his interest in the property herein re¬ 
ferred to is such as to entitle him to a purchase by the government 
from him in person of said interest at a fair value and that the gov¬ 
ernment can only pay to the said Marv H. Murray for her four-fifths 
of said property and that there should be deducted from the purchase 
price, which the Government ha« stipulated to pay her one-fifth 
thereof, paying her only four-fifths and leaving the purchase price 
of the remaining one-fifth belonging to your plaintiff to be adjusted 
between him and the Government thereby doing her no injustice in 
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the way of delaying her from receiving her four-fifths of 
9 the purchase price at which she has agreed to sell the land. 

13. That the plaintiff in order to assert certain rights sup¬ 
posed to he his in relation to hi* services rendered in recovering the 
land her-in by actions of ejectment and otherwise filed in the courts 
of Virginia and West Virginia, filed certain suits upon which pro¬ 
ceedings were had as follows: 

(a) A chancery suit in the circuit court of Rockingham County 

(May) 

in the State of Virginia filed on the 24th day of June, A. R., 1907, 
against Mary IT. Murray and others, which suit being decided ad¬ 
versely to the contentions of your plaintiff, was subsequently carried 
to the Supreme Court of Appeals of Virginia and there also deter* 
mined against your plaintiff. A eopv of the record of said cause in 
said circuit — of Rockingham Countv. Virginia and in said Supreme 
Court of Appeals of Virginia, is filed herewith, proved to he read as a 
part hereof, and marked Plaintiff’s Exhibit “C”. The foregoing cause 
is reported in 107 Va. 527. 

(h) Subsequently, to wit. on the 0th day of February, 1911 in 
order further to assert certain rights in the premises, the plaintiff 
filed a chancery suit in the Circuit Court of Rockingham County, 
Virginia against Mars’ IT. Murray and others, which being decided 
adversely to his contention, was apnealed to the Supreme Court of 
Appeals of Virginia and there also determined adversely to his con¬ 
tention. A transcript of the record in said cause is filed herewith 
and marked Plaintiff’s Exhibit “D”. The foregoing cause is reported 

(780) 


in the official reports of the state of Virginia. 112 Va. f280).* 

Of That in May 1901, vour petitioner also in order to 
10 assert certain rights in the premises, filed in the Circuit Court 
of Pendleton County, in the State of West Virginia, an equity 
suit against Marv TT. Murray and others, which being determined 
adverselv to hi® contention he appealed the same to the Supreme 
Court of Appeal* of West Virginia, which court by decree of July 20, 
1910. also decided the case adversely to the contention of the plain¬ 
tiff. A record of said proceedings is filed herewith and prayed to be 
read as a part hereof and marked Plaintiff’s exhibit “E”. The de¬ 
cision of said Supreme Court of Appeals of West Virginia may be 
found in the official records of that court. 71 W. Va. 170. The 


aforesaid decree of the Supreme Court of Appeals of We«t Virginia 
was carried to the Supreme Court of the United States upon a petition 
for writ of error and subsequently said writ of error was dismissed by 
that court. A copy of the record in said cause in said Supreme Court 
of the T T nited States is filed herewith, prayed to be read as a part 
hereof and marked Plaintiff’s Exhibit “F”. The action taken by said 


Supreme Court of the United States upon said petition for writ of 
error mav be found in the official volume of that court. 284 U. S. 
738. 

( d ) Subsequently the plaintiff filed in said Supreme Court of the 



[* Figures enclosed in brackets erased in copy.l 
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Imted Mates a petition to rehear the decree of said Court, thereto- 
fore ei ^rcd dismissing plaintiff's petition for writ of error as afore¬ 
said. J he aforesaid jietition for rehearing was denied on the — dav 

of - a * will appear from Ihe official records of said court, 

14. Plaintiff is advised and therefore avers that the records, and 
decisions set forth as exhibits in paragraph 13 hereof, relate oniv to 
plaintiffs right to recover for services either on the contract 
11 or upon a quantum meruit in connection with the recovery of 
the lands herein referred to and therefore are not conclusive 

of the rights of the plaintiff in respect to the relief sought in this 
proceeding. 


15. Ihe plaintifl is informed and believes and therefore avers that 
the sum of $139,939.38 set forth in the deed of Jan. 13 1916 is now 
under the control of the defendants, William G. McAdoo and David 
1 Houston, secretary of Agriculture in the District of Columbia and 
within the jurisdiction of this court and that the defendant Mary H 
Murray is endeavoring to obtain possession of the draft or warrant 
and the funds represented thereby, and is demanding payment 
thereof from the said \\ illiam G. McAdoo, secretary of the Treasury 
and David F. Houston, Secretary of Agriculture or their subordinates 
and that the said defendants are about to pav, or cause to l>e paid 
and will pay or cause to be paid said sum of $139,939.38 to the said 
defendant, Mary H. Murray, unless this court intervenes to prevent 
said payment and to order the same paid to a receiver or receivers to 
be appointed by this court for the protection of the plaintiff herein 
as in the premises set forth. 


16. The plaintiff is informed and believes, and therefore avers 
that the said defendant, Mary H. Murray is substantiallv without re¬ 
sources apart from the prospective payment as in said last paragraph 
hereof recited and that if said fund is paid over to said defendant, 
Mary H. Murray without the adjudication of the rights of the plain¬ 
tiff as herein prayed for, that the plaintiff will be without remedy for 
the reason that any recovery otherwise had against said Marv H. 
Murray would in his judgment lie ineffectual. 


The premises considered your plaintiff prays as follows: 

12 1. That the necessary writ of subpoena mav issue out of 

this court directed to the defendants and each"of them com¬ 
manding them and each of them to appear and answer the exi¬ 
gencies of this bill. 


2. That the defendant, Mary H. Murray, her agents, attorneys, 
assigns and representatives, may be enjoined and restrained pendente 
lite and permanently from receiving any draft or warrant for the 
funds represented thereby or any part thereof involving the payment 
of the purchase price for said deed of January 13, 1916 by arid be¬ 
tween the defendant, Mary H. Murray and the United States of 
America as in said bill set forth. And further that the said defend¬ 
ants, William G. McAdoo, Secretary of the Treasury and David F. 
Houston, Secretary of Agriculture as aforesaid, and their subordi¬ 
nates, and their successors in office and his or their agents and sub¬ 
ordinates may be enjoined and restrained pendente lite and perma¬ 
nently from issuing any draft or warrant or paying any funds on 
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account of the purchase price in said deed set forth to said Mary H. 
Murray, her agent, attorney, assigns, or in anywise disbursing the 
said funds except upon the order of this court. 

3. That a receiver or receivers may he appointed by this court to 
demand and receive said fund, or any check, draft or warrant issued 
or to l>e issued for the same and that said receiver or receivers hold 
said fund and dispose of the same under order of this eourt. 

4. That said defendants, William G. McAdoo and David F. Hous¬ 
ton. and their subordinates and successors as aforesaid, be ordered and 
directed to pav the said sum or cause the same to be paid to such 
receiver or receivers for the benefit of the plaintiff as his rights may 

appear. 

13 5. That plaintiff may tie decreed to be entitled to receive 

such portion of the aforesaid sum of $139,939.38 as will rep¬ 
resent a fair value of his one-fifth interest in the lands herein. 

0. That the plaintiff may have such and further relief as the case 

mav require and to the court may seem proper. 

y JOHN E. ROLLER. 

E. HILTON JACKSON, 

Attorney for Plaintiff. 


Virginia, 

County of Rockingham, To wit: 

I. Teresa Sullivan, a Notary Public in and for the County afore¬ 
said in the Shite of Virginia, do hereby certify that John E. Roller, 
whose signature appears attached to the foregoing bill of complaint, 
to be filed in the Supreme Court of the District of Columbia in a cause 
to be instituted therein in the name of John E. Roller vs. Mary E. 
Murray and Others, and personally well known to me this day ap¬ 
peared before me in my County aforesaid and made oath that the 
statements made in the said bill of complaint are true so far as made 
of his own knowledge, and so far as made upon information derived 
from others, he verily believes them to be true. 

Given under my bond this 31st day of January, 1916. 
r<.p.. 1 ' TERESA SULLIVAN, 

L J Notary Public. 

My commission expires September 17, 1917. 


Plaintiff’s Exhibit “A.” 

Memorandum of an Agreement made this tenth day of November 
A. D. 1876. between Emily Hollingsworth of the City of Phil- 
14 adehihia, State of Penna.', and the Royal Land Company of 
Virginia. Witnesseth, that the said Emily Hollingsworth 
agrees to execute a deed conveying to the Royal, Land Company of 
Virginia in fee Simple all her estate and interest in all lands Situate 
within the counties of Rockingham and Augusta in the State of 
Virginia and in the County of Pendleton in the State of M est Vir- 
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ginia containing in all about Fifty two thousand acres more or less 
excepting however the lands heretofore conveyed by her to G. b! 
Loose, J. A. Loewenbach and John E. Roller, being 9388 ninety- 
three hundred and eighty-eight acres. The said deed duly acknowl¬ 
edged shall be deposited with R. C. McMurtrie of the City of Phila¬ 
delphia, who shall deliver the same to the grantee- or their assigns 
upon their paying on or before the first day of May, 1877 the sum 
of Seventy Thousand dollars, and should any part of that sum not 
be paid as agreed on or before that day, then the said R. C. Mc¬ 
Murtrie shall deli\er up said deed to the said Emily Hollingsworth 
for cancellation. 

The said sum of Seventy Thousand dollars shall be paid to R. C. 
McMurtrie, attorney for Emily Hollingsworth and to John E. Roller 
of Harrisonburg Virginia in the proportion of Fifty Two thousand 
dollars to Emily Hollingsworth and Eighteen thousand dollars to 
John E. Roller. 

It is further stipulated that the trustee in the mortgage executed 
by the Royal Land Company of Virginia, on the second day of Octo¬ 
ber 1876, conveying certain property of the said Company in trust 
to secure the first mortgage bonds of the said company be and is 
hereby authorized and required to pay the said sum of seventy thou¬ 
sand dollars out of the first moneys that may come into the 
15 hands of said trustee. 

In case of the death of the said R. C. McMurtrie, within 
this time, his executor shall perform the duties herein imposed upon 
him. 

In witness whereof the said Emily Hollingsworth has hereunto 
affixed her hand and seal, and the said, The Royal Land Company 
of Virginia, through its duly authorized officer, had hereunto affixed 
its signature and corporate seal this the date above named 

THE ROYAL LAND CO. OF 
VIRGINIA. [seal.] 

[seal.] S. D. KARUS, Pres’t. 

JAMES G. FULTON, 

Secretary of the Royal Land Co. of Va. 


Plaintiff's Exhibit “B.” 

Memorandum. —The Atlantic and Ohio Railroad Company of 
Virginia and West Virginia, agree to purchase, and Emily Hollings¬ 
worth of Philadelphia agrees to sell and convey, her interest title or 
estate in the property described and held by her under tw T o warrants 
in Virginia sun eyed to Levi Hollingsworth one No. 835 for twenty- 
five thousand acres dated November 11, 1794 upon these terms. 
The property is described in a deed intended to be delivered from 
Emily Hollingsworth to The Royal Land Company of Virginia in 
the possession of R. C. McMastrie of Philadelphia bearing date De¬ 
cember 28,1876 (the contract under w T hich is was intended to deliver 
this deed being now re-cinded and abandoned). The purchasers 

2—2993a 
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agree, on execution of this agreement to give their notes as follows, 
all being dated the twenty eighth day of May 1881, one thereof for 
Ten thousand dollars, payable in two month-, to the order of 

16 Thomas Cochran, and bv him endorsed; one thereof for 
Thirty thousand dollars payable in six months, and the other 

therefor for thirty thousand dollars payable in twelve months, all of 
them payable at the Guarantee Trust and Safe Deposit Company, 
Philadelphia with interest from the date thereof. The purchasers 
are to have the right of anticipating any one or all of the notes and 
then receiving the Deed; and also after payinmg the first two notes, 
and tendering a Bond and recorded mortgage on the property, with 
proof that it is the first encumbrance payable in one year at Phila¬ 
delphia, with interest at six per cent, semi-annually at the same place, 
they will then be entitled to receive the deed, and have the third 
note cancelled. And the failure to pay these notes as they respect¬ 
ively mature or any one of them shall l>e deemed and taken to be a 
rescission of the contract as respects any liability on the part of the 
Seller, to carry it unto execution and this failure may be pleaded and 
shall operate as a release by the purchasers to the seller, of all claims 
under the contract, or to so much of the purchase money as may 
theretofore have been paid. 

Emily Hollingsworth will execute a deed to the purchasers in the 
form of the deed, above recited, and place this in the hands of R. C. 
McMcwtrie in error to deliver on the purchasers exhibiting the notes 
above mentioned, paid and cancelled to him. It is agreed that Emily 
Hollingsworth assumes and incurs no liability express or implied, 
other than to delivered a deed, such as aforesaid, upon payment as 
aforesaid, free from any incumbrances by reason of her own acts up 
to the time of delivering the deed and by reason of taxes, that are due 
and payable at the date of this Agreement, and it is agreed that until 
the notes are paid the purchasers shall not be entitled to enter 

17 on the property as owners. In Witness whereof the parties 
hereto have executed this agreement this 10th day of June 


A. D. 1881. 


TTIE ATLANTIC & OHIO R. R. CO., 
Bv THOMAS EWING, Prest . 

‘ EMILY HOLLINGSWORTH, 

June 10, 1881. 


Attest * 

[seal.] WM. IT. CARR, Sec’y. 


Witness as to signatures of Emily Hollingsworth, 

GALLOWAY C. NORRIS. 

State, City and County of New York, ss: 

On this 2nd day of August 1882, before me personally came Wm. 
II. Carr, subscribing witness to the foregoing instrument, to me 
known who being duly sworn did depose and say that he resided in 
the City of New York; that he was acquainted with Thomas Ewing 
and knew him to be the president of the Atlantic and Ohio Rail Road 






JOHN E. ROLLER VS. MARY H. MURRAY ET AL. 


11 


Company the Corporation described in and executed the said instru¬ 
ment that he saw him sign the same, and that he acknowledged in 
his presence that, he executed the same and that he the said William 
H. Carr, subseril>ed his name as a witness thereto. 

E. W. ORRIS, 

Notary Public, N. Y . Co. 


State of New York, 

City and County of New York, s s: 

I, illiam A. Butler. Clerk of the City and County of New York 
and also Clerk of the Supreme Court for the said City and County 
the same being a Court of Record, do Hereby Certify. That E. W. 
Orris who«e name is subscribed to the Certificate of Proof or acknowl¬ 
edgment of the annexed instrument and thereon written was at the 
time of taking such proof and acknowledgment a Notary 
1? Public in and for the Citv and County of New York, dwelling 
in the said City, Commissioned and sworn, and duly Author¬ 
ized to take the same, and further, that T am well acquainted with 
the hand-writing of such Notary and verily believe that the signature 
to the said certificate of proof or acknowledgment is genuine. T 
further certifv that said Instrument is executed and acknowledged 
according to the law of the State of New York. 

In testimony Whereof, I have hereunto set my hand and affixed 
the seal of the said Court and County, the 2 day of Aug. 1882. 

[seal.] WM. a! BUTLER, Clerk. 

State, City and County of New York, ss: 

On this 21st day of August 1882 before me personally came 
Thomas Ewing to me known to be the individual described in and 
who executed the within instrument and acknowledged that he ex¬ 
ecuted the same for the purposes therein mentioned. 

ROGER S. BACON, 

Notary Public, New York Co. 

State of New York, Ctty and County of New York, ss: 

I, William A. Butler, Clerk of the City and County of New York, 
and also Clerk of the Supreme Court for the said City and County, 
the same being a Court of Record, do hereby certify, That Roger S. 
Bacon whose name is subscribed to the certificate of the proof or 
acknowledgment of the annexed instrument and thereon written, 
was at the time of taking such proof and acknowledgment, Notary 
Public, in and for the City and County of New York, dwelling in the 
said City, Commissioned and sworn, and duly authorized to take the 
same. And further that I am well acquainted with the hand- 
19 writing of such Notary, and verily believe that the signature 
to the said certificate of Proof or acknowledgment is genuine. 

I further Certify that said Instrument is executed and acknowledged 
according to the law of the State of New York. 
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Tn Testimony whereof, I have hereunto set my hand and affixed 
the seal of nsid Court and Countv, the 21 dav of Aug. 1882. 

[seal.] WM. A. BUTLER, Cleric. 

Virginia : 

In the Clerk’s Office of the County Court of Rockingham County, 

Sept. 1, 1882. 

The foregoing instrument of writing was this day presented in 
the office aforesaid, and is, at the request of the Atlantic & Ohio Rail¬ 
road Company admitted to record as to the said Atlantic & Ohio 
Rail Road Company with the certificates thereon endorsed. 

Atteste, 

J. T. LOGAN, Clerk. 

A Copy. 

Teste: 

C. C. HERING, 

Deputy Clerk. 


Plaintiff's Exhibit “B” 1. 

This Indenture. Made this the 13th day of January in the year 
of our Lord. One Thousand Nine Hundred and Sixteen, between 
Mary H. Murray, a widow', of Cumberstone, Maryland, party of the 
first part and the United States of America, party of the second part: 

Witnesseth: That the said party of the first part, for and 
20 in consideration of the sum of One Hundred Thirtv-Nine 
Thousand Nine Hundred Thirty-Nine Dollars and Thirty- 
eight cents ($139,030.38), to her in hand paid at and before the 
ensealing and delivery of these presents, the receipt w’hereof is 
hereby acknowledged, has granted, bargained and sold, and bv these 
present doth grant, bargain, sell and convey, with General Warranty, 
to the United States of America, its successors and assigns forever, all 
of these certain tracts or parcels of land lying and being in North 
River District. Augusta County, Virginia, and in Ashby District, 
Rockingham County, Virginia and Tn Sugar Grove District, Pendle¬ 
ton County, West Virginia, and containing by recent survey 39,- 
982.88 acres, be the same, however, ever so much more or less, and 
bounded as follow’s: 

(All bearings in this description were turned from the True 
Meridian). 

Beginning at corner 1 a 26" chestnut oak stump on the North¬ 
east slope of a spur bearing S 68 E., 60 chain from the top, the orig¬ 
inal beginning corner, common to lands of Andrew’ Long, a chestnut 
post in a small mound of rocks -scribed Ml on * * * 

(Courses and Distances Omitted.) 

place of beginning, containing 48,789.90 acres, be the same more or 
less, the same being the amount of land embraced in the above 
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boundary, but there is deducted as exceptions from this acreage 
8,807.22 acres, hereinafter described, which is not conveyed or in¬ 
tended to be conveyed by this conveyance. The actual acreage there¬ 
fore, conveyed, after deducting the above mentioned 8,807.22 acres 
is 39,982.68. 


Exception No. 1. (Page 523.) 

Chesapeake Western Railway Company Tract 3. 

21 (All bearings in this description were turned from the 

true meridian.) 

Beginning at comer I on summit of Shenandoah Range, a pile 
of stones between marked witness trees, a rock in a pile of rocks 
chiselled C W I on east M on West. Thence along summit of range 
S. 42 25' W., 10.80 chains to comer 2 on top of Shenandoah Range 
which bears S. 60 W., a double red oak with pile of rocks, blazed 
and scribed C W 2 on east M on west. * * * 

Courses and Distances Omitted.) (Page 525.) 

E., 379.46 chains to ravine bearing S. 35 E. 389.34 chains to 
ridge bearing S. 23 E. 400.46 chains to ravine bearing S. 35 E. 
407.46 chains to ridge bearing S. 45 E. 425.43 chains to the place 
of beginning, containing 7,037.05 acres, be the same more or less. 

Exception No. 2. (Page 526.) 

(All bearings in this description are turned from the true 
meridian.) 

Beginning at Corner 1, which is comer 1 of the McGill Lap, 
a large white oak stump in a flat, 1.00 chain N. E. of road, a chest¬ 
nut post scribed G 1 on S. and L 1 on N. side. * * * 

(Courses and Distances Omitted.) 


L 30 on S. W. 

Thence N. 38 20' W., 3.75 chains to* ravine bearing S. 85 E., 
10.85 chains to comer 31, which is corner 6 of the McGill Lap, 
a 30" hemlock on north bank of branch, a hemlock post in a in a 
pile of rocks, scribed G 6 on E. and L 31 on W. side. 

Thence N. 44 00' E., 5.40 chains to the place of beginning, 
containing 132.67 acres, be the same more or less. 

22 Exception No. 3, McGill “Lap.” (Page 527.) 

(All bearings in this description are turned from the true merid¬ 
ian.) 

Beginning at corner 1, which is Comer 1 of the Will Long Lap, 
a large white oak stump in a flat, 1.00 chain N. E. of road, a chest¬ 
nut post scribed G 1 on S. and L 1 on N. side. 
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Thence S. 54 46' E., with a line of the Will Long Lap, 2.50 chains 
to &C., * * * 


(Courses and Distances Omitted.) 

6, which is comer 31 of the Will Lon# Lap, a 30" hemlock on 
north bank of branch, a hemlock post in a pile of rocks, scribed 
G 6 on E. and L 31 on W. 

Thence^ 44 00' E. 5.440 chains to the place of beginning, con¬ 
taining 17.57 acres, be the same more or less. 

Exception No. 4. (Page 528.) 

J. E. Roller Lap. 

(All bearings in this description are turned from the true merid¬ 
ian.) 

Beginning at corner 1, and 18" red oak and two maples in Hone 
Quarry Hollow .40 chain S. W. of Cliff of rocks, a rock in a pile 
of rocks, chiselled A 1 on W. and M on E. side. * * * 

(Coursed and Distances Omitted.) 

comers 21 and 1, 80.15 chains west of corner 21, a hemlock post 
in a mound of rocks scribed N 5 on S. W., R on N. W., M on N: E. 
and C W on S. E. side. 

Thence X. 2 01' E., 2.30 chains to road bearing S. 53 E., 3.41 
chains to the place of beginning, containing 63.13 acres, be the 
same more or less. 

23 Exception No. 5. (Page 529.) 

J. Robert Long “Lap” 1. 

(All bearings in this description are turned from the true merid¬ 
ian). 

Beginning at corner 1, a point in the Murray line at station 27.17 
between corners 23 and 24, and in Hummel's line a chestnut post 
in a pile of rocks, scribed L 1 on southwest, M on northeast and 
H on southeast * * * 

(Courses and Distances Omitted.) 

to ridge bearing S. 52 E., 9.68 chains to fence hearing S. 29 W. 10 08 
chains to ravine bearing S. 67 E., 23.05 chains to fence bearing 
S. 22 E., 23.33 chains to trail in ravine bearing south 25.77 chains 

to the place of beginning, containing 27.16 acres, be the same more 
or 1/ess. 
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Exception No. 6. (Page 529). 

J. Robert Long Lap 2. 

(All bearings in this description are turned from the true merid- 
ian.) 

Beginning at corner 1, a point in the Murray line, 71.90 chains 
from corner 21 on gentle S. E. slope, a chestnut post in a small 
pile of rocks scribed J R L 1 on W., M on E., and R on N. No 
witness trees available, blazed two small pines. * * * 


(Courses and Distances Omitted.) 


ing 8. 33 E., 18.85 chains to ravine bearing S. 30 E., 22.85 chains 
to trail bearing S. 80 E., 25.00 chains to ravine bearing S. 80 E., 
2(3.20 chains to trail on ridge bearing S. 75 E., 41.0(3 chains to place 
ot beginning, containing 104.33 acres, be the same more or less. 


Exception No. 7. (Page 530.) 

Blosser Lap. 

(All bearings in this description are turned from the true 
24 meridian.) 

Beginning at corner 1, a 20" x 10" x 3" rock beside a 
white oak at loot of northwest slope, 1.00 chain southeast of road, 
chiselled B-l on northwest, and M on southeast and piled some rocks 
around it. 

Corner 20 of the Murray tract bears N. 49 23' E., 22.19 chains 
distant. * * * 


(Courses and Distances Omitted.) 

ing S. 20 e., 10.90 chains to old tramway bearing N. 30 e., 11.06 
chains to branch .12 chain wide flowing N. 20 E., 13.56 chains to 
road bearing N. 12 E., 14.62 chains to the place of beginning, con¬ 
taining 161.97 acres, be the same more or less. 

Exception No. 8. (Page 530.) 

Huffer Lap (Claimed by Mrs. A. Cramer.) 

(All bearings in this description are turned from the true merid¬ 
ian.) 

Beginning at corner 1, also corner 35 of the Murray tract and 
corner 23 of the Chesapeake Western Ry. Co. tract 2, a dogw r ood and 
two hemlock stumps, a rock in a mound of rocks, chiselled C W 
23 on S. E., M on S. W. and H on N. W. side. 

Thence N. 58 23' W., 8.26 chains to Little River .50 chain wide 
flowing SL 65 E., 11.85 chains to * * * 
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(Courses and Distance Omitted.) 
and H on the north side. 

Thence S. 55 56' W., with line of the C. W. Rv. Company tract 
2, and Murray tract, 5.50 chains to the place of beginning, con¬ 
taining 14.88 acres, be the same more or less. 

Exception No. 9. (Page 531.) 

George Elinger Lap. 

(All bearings in this description are turned from the true 
25 meridian.) 

Beginning at corner 1, a point in the Murray line 29.58 
chains from Corner 57, in a shallow ravine .70 chain north of New 
Road Run, a white oak post in a pile of rocks scribed E-l on north 
and M on east. 

Thence N. 30 33' E., 1.00 chains to * * * 

(Courses and Distances Omitted.) 

rocks beside old road near marked dogwood and pin oak in a shal¬ 
low deaft. a chestnut oak post in a pile of rocks scribed M 58 on 
east and E on west. 

Thence S. 24 58' E., 3.49 chains to the place of beginning, con¬ 
taining 46.11 acres, be the same more or less. 

Exception No. 10. 

Morgan Smith “Lap.” 

(All bearings in this description are turned from the true merid¬ 
ian.) 

Beginning at corner 1, a point in the Murray line, .74 chain 
south of corner 1 of the Ananias PufFenbarger Heir’s lap and 85.91 
chains from corner 58 of the Murray tract, on a gentle south slope 
of ridge, a white oak post scribed M S 1 on south and M on 
north. * * * 

(Courses and Distances Omitted.) 

Murray line, in a field .50 chain north of an old road, a white oak 
post in a pile of rocks, scril>ed M S 4 on north and M on south. 

Thence N. 6 24' E. with line of the Murrav tract, 2.92 chains 
to ravine bearing S. 28 IV., 8.13 chains to the place of beginning, 
containing 4.65 acres, be the same more or less. 
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26 Exception No. 11. 

Annanias Puffenbarger Heir’s Lap. 

(All bearings in this description are turned from the true 
meridian.) 

Beginning at corner 1, a point in the Murray line on gentle S. 
slope of ridge, .10 chain N. of fence, 86.65 chains from corner 58, 
a white oak post in a pile of rocks, scribed V 1 on N. E. and M on 
S. E. 

Thence N. 83 26' E., 6.09 chains to ravine * * * 

(Courses and Distances Omitter.) 

bearing N. 73 W., 40.17 chains to trail bearing N. 83 W., 46.02 
chains to ridge bearing N. 82 E., 49.69 chains to ravine bearing N. 
78 W., 55.02 chains to the place of beginning, containing 68.31 
acres, be the same more or less. 

l 

Exception No. 12. (Page 532.) 

George Hoover “Lap.” 

(All bearings in this description are turned from the true 
meridian.) 

Beginning at corner 1, a point on a south hillside 2.00 chains 
up from branch, corner missing. A chestnut post in a pile of rocks, 
scribed G II 1 on S. W. and M on N. E. 

Thence N. 76 53' W., along side of ridge, 8.90 chains to corner 
2, and 12" white oak (old * * * 

(Courses and Distances Omitted.) 

chains to fence bearing S. 83 E., 20.46 chains to fence bearing S. 
70 E., 21.00 chains to ravine bearing N. 30 E., 26.80 chains to 
fence bearing N. 67 W., 26.92 chains to ridge bearing N. 67 W., 
30.90 chains to fence in ravine bearing N. 42 W., 33.51 chains to 
the place of Beginning, containing 29,95 acres, be the same more 
or less. 

; 

27 Exception No. 13. 

Erasmus Simmons “Lap”. 

(Page 533.) 

(All bearings in. this description are turned from the true 
meridian.) 

Beginning at Corner 1, which is corner 1 of G. W. Moats Lap 
a 12" white oak on S. W. slope of ridge, 1.50 chains from bottom, 
blazed and scribed this white oak S-l on S. E., M on N. E. and 
GMlonW. 

Thence with reversed lines of the G. W. Moats * * * 
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(Courses and Distances Omitted.) 

white oak on gentle south slope of ridge, blazed and scribed S. 8 
on southwest and M on northeast. 

Thence N. 62 56' W., 8.80 chains with fence 9.30 chains leaving 
fence 16.01 chains to the place of Beginning, containing 104.90 
acres, be the same more or less. 

Exception No. 14. (Page 534,) 

Geo. W. Moats “Lap”. 

(All bearings in this description are turned from the true 
meridian.) 

Beginning at corner 1, which is also corner 1 of the Erasmus 
Simmons Lap a 12" white oak on S. \V. slope of ridge, 1.50 chains 
up from bottom, blazed and scribed this white oak S 1 on S. E., M 
on N. E. and G M 1 on W. 

Thence N. 62 54' W., 1.50 chains to corner 2, missing, a white 
oak post in a pile of rocks, on S. W. slope of ridge, 1.50. 

(Courses and Distances Omitted.) 

to fence bearing S. 68 E., 11.38 chains to Fleshmer Run flowing 
N. 58, W., .15 chain wide 11.40 chains following along fence, 15.44 
chains to fence bearing S. 58 E., 16.38 chains to the place 
28 of Beginning, containing 56.60 acres, be the same more or 
less. 


Exception No. 15. (Page 534.) 

Emanuel Mitchell Lap. 

(All bearings in this description are turned from the true 
meridian.) 

Beginning at Corner 1, a point in the Murray line at station 
87.65 from Corner 71, a white oak post in a pile of rocks in a field 
.50 chain up from foot of southw T est slope, scribed E M 1 on south¬ 
west and M on northwest. 

Thence S. 53 05'E., * * * 

(Courses and Distances Omitted.) 

9 

and M on southwest. 

Thence N. 5 42' E., with the line of the Murray tract 2.04 chains 
to Little Stonv Run flowing N. 50 W., 2.24 chains to fence bearing 
N. 50 W., 5.84 chains to the place of Beginning, containing .84 
acre, be the same more or less. 
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Exception No. 16. (Page 535.) 

Sebastian Hoover Lap. 

(All bearings in this description were turned from the true 
meridian.) 

Beginning at Corner 1, a point in the Murray line at station 
213.96 from Corner 71 on a flat, a chestnut post in a pile of rocks, 
scribed S H on southeast, and M on northeast. 

Thence N. 87 07' E., 3.64 chains to corner 2, an 18" double 

* * * 


(Courses and Distances Omitted.) 

to fence bearing west, 58.32 chains to trail bearing west, 76.12 chains 
to ravine bearing N. 58 W., running along flat ridge, 94.08 chains 
to the place of Beginning, containing 244.78 acres, be the 
29 same more or less. 

i 

Exception No. 17. (Page 536.) 

Huge Dever Lap. 

(All bearings in this description were turned from the true 
meridian.) 

Beginning at comer 1, a 28" chestnut on northeast slope 4.00 
chains up from bottom blazed and scribed H D 1 on northeast and 
M on southwest. 

Thence N. 49 16' W., 16.63 chains to corner 2, a 6" pine on a 
flat, a chestnut post in a pile of * * * 

(Courses and Distances Omitted.) 

north slope, 2.00 chains up from Little Fork, scribed H. D. 5 on 
north and M on south. 

Thence N. 70 39' W., 25.75 chains a ravine bearing N. 5 E., 
38.63 chains to the place of Beginning, containing 71.95 acres, 
be the same more or less. 


Exception No. 18. 

I 

J. P. Kiser “Lap”. 

I, 

(All bearings in this description were turned from the true 
meridian.) 

Beginning at Corner 1, a 48" poplar at foot of bank and 1.00 
chain west of Wolf Run, Blazed and scribed k-1 on southwest and 
M on northeast. 

Thence S. 21 05' E., 1.80 chains to Wolf Run, .20 chain wide 
flowing N. 10 E., 4.15 chains to fence * * * 
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(Courses and Distances Omitted.) 

Flowing N. 20 E., 7.10 chains to fence hearing N. 22 E., 11.07 
chains to trail hearing ft. 45 W., 11.70 chains to fence hearing N. 
28 W. f 13.85 chains to Wolf Run hearing N. 33 W., 15.90 chains 
to the place of Beginning, containing 309.44 acres, be the same 
more or less. 

30 Exception No. 19. 

Burget Huffman Lap. 

(Claimed hv Geo. Puffenbarger.) 

(All hearings in this description were turned from the true 
meridian.) 

Beginning at Corner 1, a point on the west hank of the overflow 
of Tuttle Fork, a rock in a pile of rocks chiselled B H 1 on the 
southwest and M on the northeast. 

Thence S. 5 23' W., 2.20 chains to road hearing N. 25 W., 3.00 
chains to fence bearing * * * 

(Courses and Distances Omitted.) 

east slope .00 chain up from small ravine, a white oak post in a 
pipe of rocks, scribed B. IT 14 on Southeast and M on west. 

Thence ft. 72 37' E., 0.17 chains to the place of Beginning, con¬ 
taining 144.28 acres, lie the same more or less. 

Exception No. 20. (Page 539.) 

Stone “Lap” (Claimed by Mrs. Louisa Kiser.) 

(All bearings in this description were turned from the true 
meridian.) 

Beginning at Corner 1, a point in the Murray line, at station 
47.80 from corner 72, a rock in a pile of rocks in a flat, chiselled 
S 1 on west and M on east. 

Thence S. 8 13' W., 3.11 chains to corner 2, a 22 white oak 
and two small dogwoods * * * 

(Courses and Distances Omitted.) 

line of the Murray tract 2.00 chains descending ridge 8.64 chains 
to road bearing N. 5 W., 11.07 chains to spring branch 10 chain 
wide flowing N. 8 E., 14.45 chains to Little Fork .30 chain wide, 
flowing N. 10 W., 15.39 chains to the place of beginning, contain¬ 
ing 36.25 acres, be the same more or less. 
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31 Exc-ption No. 21. 

Charles Harmon Lap. 

(All bearings in this description were turned from the true 
meridian.) 

Beginning at corner 1, which is corner 1 of the Heatwool Lap, 
a point on the east slop- of Elerber Ridge .60 chain east of Slate 
Spring, a chestnut post in a pile of rocks, 
scribed IT 1 on N.,M on E. and C 1 on S. 

Thence S. 19 21' E., with a line of the Heatwool Lap, 717 chains 
to Rocky Run Mountain bearing S. 73 E., 12.46 chains * * * 

(Courses and Distances Omitted.) 

7, a point in the Murray line on east slope of Elerber ridge, a 
chestnut post in a pile of rocks scribed H 7 on S. W. c. on N. E. 
and M on Se. 

Thence S. 28 10' W., 3.22 chains to the place of Beginning, 
containing 11.19 acres, be the same more or less. 

Exception No. 22. 

Heatwool Lap. 

(All bearings in this description were turned from the true 
meridian.) 

Beginning at Corner 1, which is corner 1 of the Charles Harmon 
Lap, a point on the east slope of Elerber ridge, .60 chain east of 
Slate Spring, a chestnut post in a pile of rocks, scribed H 1 on 
N. M on E. and C 1 on S. side. 

Thence S. 19 21' E., with a line of the Charles Harmon Lap 
7.17 chains to Rocky Run Mountain bearing S. 73 E., 12.46 chains 
to corner 2, which is corner 2 of the Charles Harmon Lap, a 16" 
red oak on south top of mountain at edge of sod, blazed and scribed 
this red oak C 2 on E., and H 2 on W. 

32 Thence with the top of Rocky Run Mountain S. 77 15' E. 
leaving the Harmon line, 3.35 chains to trail bearing N. 84 

E., 4.49 chains to corner 3, missing a chestnut post in a pile of 
rocks on south top of mountain, scribed c. 3 on N. and M on S. 

Thence N. 79 55' E., 9.46 chains to corner 4, missing, a chestnut 
post in a pile of rocks on south tip of ridge, scribed C 4 on N. 
M on S. 

Thence S. 64 40' E., 27.66 chains to corner 5, a 22" chestnut on 
top of ridge, on north side of trail, a chestnut post in a small pile 
of rocks, scribed C 5 on N. E. and M on S. W. 

Thence S. 61 47' E., 10.02 chains to corner 6, and 18" red oa d 
on south top of ridge, blazed and scribed C 6 on N. and M on S. 

Thence S. 70 00' E., 29.61 chains to corner 7, missing, a chestnut 
post in a pile of rocks on south top of Meadow Knob, .07 chain 
north of an old red oak, scribed C-7 on N. and M on S. 

Thence N. 88 20' E., 8.18 chains to corner 8, a locust stump on 
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S. E. top of Meadow Knob, a chestnut post in a pile of rocks, scribed 
C 8 on N. and M on S. 

Thence N. 25 47' E., along the top of Richland Mountain, 13.60 
chains to corner 9, a point in the Murray line, about 3.00 chains 
west of top of Richland Mountain, a chestnut post in a pile of 
rocks, lender a large fallen hemlock, seril>ed C 9 on N. W. and M 
on S. E. side. 

Thence N. 73 14' W., with the line of the Murray tract, reversed, 
27.59 chains to Dunkel’s Hollow hearing N. 40 E., 37.93 chains 
to ridge tearing N. 35 E., 69.33 chains to spur hearing N. 40 E., 
82.66 chains to block hollow hearing N. 80 E., 83.75 chains to 
corner 10, a point in the Murray line in west side of small 

33 hollow, 478.28 chains from corner 72 of the Murray tract, 
a chestnut post in a pile of rocks, scribed C 10 on S. and 

M on W. 

Thence N. 87 02' W., ascending side of ridge. 13.39 chains to the 
place of beginning, containing 119.22 acres, he the same more or 
less. 

The above lands are ron&eyed to the United States of America, 
excepting and reserving to Mrs. Mary H. Murray, party of the first 
part, her heirs, executors, administrators amd assigns, the right to 
mine and remove minerals and mineral products from 640 acres, 
more or less, a part of the above boundary, lying in Rockingham 
County, Virginia, and which is more particularly described as fol¬ 
lows : 

Beginning on a prominent rock known as Lovers’ Leap, situated 
on the Westerly side of Narrow Back Mountain north of Howell’s 
Run. thence N. 67 W. 100 rods; thence S. 23 W. 512 rods, thence 
S. 67 E. 200 rods; thence N. 23 E. 512 rods; thence N. 67 W. 100 
rods to the point of beginning, provided that the mining and re¬ 
moving of the minerals so reserved to the said party of the first part, 
shall he done strictly in accordance with the rules and regulations 
prescribed by the Secretary of Agriculture, according to the pro¬ 
visions of Section 9 of the Act under which these lands are acquired, 
which rules and regulations are as follows: 

1. Any one claiming the right to mine or search for minerals or 
mineral products in or upon lands acquired hv the United States 
under the provisions of the Act of March 1. 1911 (Public No. 435) 
with a reservation of mineral rights to the grantor, must, on demand, 
exhibit to the Forest Officer in charge, satisfactory written evidence 

of right or authority derived from, through, or under the said 

34 grantor. Mining or searching for minerals except hv those 
producing such evidence of right or authority is forbidden. 

2. In carrving on mining operations and in searching for minerals 
only so much of the surface shall he occupied or disturbed as is rea¬ 
sonably necessary for the purpose. 

3. In underground mining all reasonable and usual provision 
shall be ma/'de for the support of the surface, and to that end the 
tunnels, shafts, and other workings shall at. all reasonable times he 
open to inspection and examination by the Forest Officers and 
mining experts or inspectors of the United States. 
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f* All or mining operations shall make provision to the 

satisfaction of the Forest Officer in charge for preventing the ob- 
struction, pollution, or deterioration of streams, lakes, ponds, or 
springs, by tailings, duinpage, or otherwise, or the escape of any 

harmful or deleterious material or substance from their mines or 
works. 

5. In searching or excavating for minerals in the dumping of ores 
or waste material, and in the location and construction of building 
or works of any kind to he used in connection with mining or search¬ 
ing for minerals or with the milling or reduction or ores, no timber 
undergrowth or reproduction shall be unnecessarily cut, destroyed 
or damaged. For all timber, undergrowth, and reproduction un¬ 
necessarily cut, destroyed, injured or damaged, pavment shall be 

made to the Lmted States on demand of the proper Forest Officer 
as follows: ’ 

For timber cut or destroyed at rates to he prescribed by the Forest 
officer in charge which rates shall he the usual stumpage price 
c arged m the locality in s/aes of National Forest timber of the 
same kind or species, for injury to timber, undergrowth and 
reproduction, the amount of the actual damage as ascertained 
kv the proper Forest officers according to the rules or prin¬ 
ciples of forestry applicable in such cases. 

6. No timber shall be cut or used for or in connection with any 

rmning use or purposes except with the permission of the proper 
officer first obtained and upon pavment therefore at the price or 
prices fixed for timber of simalar kinds. t 

7. Building-, camps, roads, bridges and other structures or im¬ 
provements necessary in carrying on mining operations shall be 
located as approved by the Forest officer in charge. When a build- 
mg camp or other structure is removed from one location to another, 
all debirs resulting from such removal shall be burned or otherwise 
disposed of as directed by the Forest officers in charge. 

8 All buildings, camps and other structures shall be removed 
within six months after the completion of minming operations* 
otherwise they shall become the property of the United States. 

^* All destructible refuse, w’aste material and other debris caused 
by the mining operations hereunder which interfere with the ad¬ 
ministration of the forest or endangers forest growth, shall within 
six months after the completion of said operations, be disposed of as 
directed by the Forest officer in charge. 

10. While mining operations are in progress the mining oper¬ 
ators and all employees, contractors, subcontractors, and employees 

•.] * , _ at work on the tract upon which 

said minerals are reserved, shall use due diligance in preventing and 
suppressmg forest fires upon or threatening said tract, and 
6b shall fie held rigidly responsible for any fires of which they 
are directly or indirectly the cause. 

And Mrs. Man,’ H. Murray, party of the first part, for herself, her 
heirs, administrators and assigns, does hereby agree before com¬ 
mencing to mine the minerals and execute the rights herein reserved 
to deliver to the proper government official a bond in the penal sum 
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of One Thousand Dollars ($1000.) with good and sufficient sureties, 
to secure the faithful ol>servance of all the rules and regulations here¬ 
tofore set forth governing and controlling the said party of the first 
part, her heirs, administrators and assigns, in mining, operating and 
securing the minerals as heretofore reserved. 

To Have and to Hold the said tracts or parcels of hind, with the 
appurtenances aforesaid, unto the said United States of America, its 
successors and assigns forever. 

And Mrs. Mary H. Murray, for herself, her heirs, administrators 
and assigns, does covenant and agree with the said United States of 
America, its successors and assigns, in a manner and form following, 
to wit:— 

That the said Mrs. Mary H. Murray is seized in fee simple of the 
said tracts or parcels of land with the appurtenances aforesaid, and 
has good right and lawful power to — convey the said tracts or 
parcels of land, with the appurtenances, to the said United States of 
America, in fee simple, that the said United States of America shall 
have quite and peaceable possession of the said land, and the appur¬ 
tenances aforesaid, forever: that the said tracts or parcels of land, 
with the appurtenances aforesaid, are free from all encumbrances 
and charges whatsoever: that the said Mrs. Mary H. Murray 
37 will warrant generally the property hereby conveyed and she 
will execute such further assurances of and for the said land, 
and the appurtenances, as may be requisite to make the title thereto 
of the said United States of America, its successors and assigns, sure 
and complete forever. 

In Testimony Whereof The said Mrs. Mary II. Murr-y party of 
the first part has hereunto set her hand and seal the day and year 
first above written. 

($140 in stamps.) MARY H. MURRAY, [seal.] 

State of Maryland, 

County of Anne Arundel: 

I. Samuel P. Chew a Notary Public for the County aforesaid in 
the State of Maryland, do hereby certify that Mrs. Mary II. Murray, 
whose name is signed to the writing hereto annexed, hearing date on 
the 13th day of January 1916, has acknowledged the same before 
me in my county aforesaid. 

Given under my hand and seal this 13th day of January, 1916. 

Mv commission expires on the 1st dav of Mav, 1916. 

[seal.] ‘ SAMUEL P. CHEW. 

[ I' • ($.10 Stamp.) 

State of Maryland, 

Anne Arundel County Set.: 

I, Geo. Wells, Clerk of the Circuit Court of Anne Arundel County, 
(said Court being a Court of Record) do hereby certify that Samuel 
P. Chew whose name is subscribed to the Certificate of Proof of 
Acknowledgement of the annexed instrument, and thereon written, 
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was, at the time of taking such Certificate of Proof of Acknowledge¬ 
ment, a Notary Public in and for said County, dwelling in 
38 said County, Commissioned and sworn, and duly authorized 
to take the same and to take the Proof of Acknowledgement 
of Deeds; and further, that I am well acquainted with the hand¬ 
writing of said Nortary, and verily believe that the signature to the 
said Certificate of Proof of Acknowledgement is genuine and that the 
annexed instrument is executed and acknowledged in comformity to 
the laws of said State. 

In Testimony Whereof, I have herewith subscribed my name and 
affixed the Seal of the Circuit Court for Anne Arundel County, at 
Annapolis, this 13 day of January, A. D., 1916. 

[seal.] * GEO. WELLS, 

Clerk of the Circuit Court for Anne Arundel County. 


Virginia: 

In the Clerk’s Office of the Circuit Court of Rockingham County, 

Jan. 27, 1916. 

I, J. F. Blackburn, Clerk of the Circuit Court of Rockingham 
County do certify that the foregoing is a correct copy of certain parts 
of the deed of record in the said Clerk’s Office, being the deed bear¬ 
ing date the 13th day of January, 1916, between Mary H. Murray, 
grantor, and the United States of America, grantee. The portions 
omitted being the recitals of the Courses and Distances of the several 
tracts included in said deed. 

Teste, 

J. T. BLACKBURN, Clerk . 

Ansiver and Disclaimer of William G. McAdoo. 

Filed February 18, 1916. 

♦ * * * * * * 

This defendant, saving and reserving to himself now and 
39 at all times hereafter, all manner of advantage and benefit of 
exception that may be had and taken to the many uncertain¬ 
ties, insufficiencies, and imperfections in the said bill of complaint 
contained, for answer thereunto says that he disclaims having any 
right, title, or interest in, or any control whatsoever over the fund 
m said bill of complaint described, and that he is not, in anywise in 
possession thereof. Wherefore he, the said defendant, prays to be 
dismissed with his costs in this behalf most unlawfully sustained 

BYRON R. NEWTON, 

Acting Secretary of the Treasury. 

L* B . 

C. A. M. 

JOHN E. LASKEY, 

United, States Attorney, D, C, 

4—2993a 
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District of Columbia, ss : 

I, Byron R. Newton, Acting Secretary of the Treasury, do solemnly 
swear that I have read the foregoing answer by me subscribed and 
know the contents thereof; that the statements therein made as of 
personal knowledge are true, and those made upon information and 
belief, I believe to be true. 

BYRON R. NEWTON. 

Subscribed and sworn to before me, a notary public in and for 
the District of Columbia, this 17" day of February, 1916. 

WILLIAM J. MARTIN, [seal.J 

Notary Public, D. C. 

40 Answer of David F. Houston. 


Filed February 18, 1916. 


The defendant, David F. Houston, Secretary of Agriculture, re¬ 
serving the benefit of all manner of objection and exception to the 
errors and insufficiencies of the bill of complaint herein and to the 
jurisdiction of the Court in the premises, nevertheless, answering 
so much and such parts of the bill of complaint and the rule to show 
cause herein as he is advised it is material or necessary for him to 
make answer unto, says as follows: 

One. I pon information and belief, this defendant admits the 
allegation in the first paragraph of the bill contained. 

Two. Upon information and belief, this defendant admits that 
Mary II. Murray, defendant herein, is a citizen of the United States 
and a citizen and resident of the State of Maryland and is *ued in 
her own right, and that William G. McAdoo, is a citizen^f the 
Inited States, at present residing in the District of Columbia, and 
is >ued in his official capacity as Secretary of the Treasury, and this 
defendant admits that he is a citizen of the United States,*' at present 
residing in the District of Columbia, and is sued herein in his 
ofliciul capacity as Secretary of Agriculture. 

Three Four, Five, Six, Seven, Eight, Nine, Ten, and Eleven: 
This defendant, answering the third, fourth, fifth, sixth, seventh, 
eighth ninth, tenth and eleventh paragraphs of the bill of complaint 
says that as to the allegations contained in each of said paragraphs 
of the bill of complaint, he neither admits nor denies, but so far 
as the same may be material, requires strict proof thereof. 

.i i , T " elv f- This defendant admits that on, to wit the 
41 thirteenth day of January, 1916, the said Mary II Murray 
defendant herein, by deed duly executed and delivered and 
placed of record, conveyed the lands concerning which this' suit 
has arisen, to the l mted States of America, but as to the other alle¬ 
gations in said paragraph twelve contained, this defendant is ad- 
vised and believes that such allegations present questions of law as 
to which he is not called upon to answer. 

Fifteenth. This defendant admits that the sum of one hundred 
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and thirty-nine thousand, nine hundred and thirty-nine dollars and 
thirty-eight cents ($139,939.38) being the purchase price of the 
land which, by deed of the thirteenth day of January, 1910, the 
said Mary H. Murray, defendant herein, conveyed to the United 
States, is under the control of the defendant David F. Houston, 
Secretary of Agriculture, but this defendant denies that the United 
States will pay over to the said Mary H. Murray, defendant herein, 
the said sum of one hundred and thirty-nine thousand, nine hundred 
and thirty-nine dollars and thirty-eight cents, ($139,939.38) or any 
part thereof, unless restrained by this Honorable Court, but, on the 
contrary, this defendant says that, as a matter of comity, and out 
of deference to this Honorable Court, said sum will be retained under 
the control of this defendant, to await the final disposition of this 
cause. 

Sixteenth. This defendant, answering the allegations in paragraph 
sixteen of said bill of complaint, says that he has no reliable informa¬ 
tion concerning said allegations, hut so far as the same may be in 
any manner material, requires strict proof thereof. 

Further answering bill of complaint and the rule to show cause, 
the defendant calls attention to the absence of any allega- 
42 tion in the bill of complaint that either the United States or 
the defendant Mary II. Murray, has elected to make the sum 
alleged to he due lrom the l nited States payable to the defendant 
Murray, in the District of Columbia, and inasmuch as debts due from 
the United States have no situs in the District of Columbia, this 
defendant questions whether this Honorable Court has jurisdiction to 
pass any order or decree herein which will protect the United States 
m the absence of personal service upon the defendant Murray. And 
this defendant claims the benefit of objection for want of jurisdiction 
to the same extent as if he had pleaded the same speciallv or had 
moved to dismiss the bill. 

Thirteen and fourteen. Answering the allegations of paragraphs 
thirteen and fourteen of the said bill of complaint, this defendant 
moves the Court to dismiss the bill of complaint’ herein for the 
causes following: 

(1) That the allegations in said paragraphs show upon the face 
thereof that the cause of action sought in this proceeding to be liti¬ 
gated in this Court is res adjudicata, because the allegations of said 
paragraphs show that the cause of action herein set up in this Court 
has been determined by final judgment in courts of competent juris¬ 
diction, adversely to the plaintiff in this cause. 

(2) That the allegations in said paragraphs show upon the face 
thereof that the plaintiff has had his election of remedies, and hav¬ 
ing elected to pursue one remedy, and by courts of competent juris- 
diction been denied relief thereunder, he is barred in this cause in 
this Court from seeking another and a different remedy. 

And having fully answered, this defendant prays that the bill of 
complaint be dismissed and the rule to show cause discharged 

D. F. HOUSTON, ’ 

JOHN E. LASKEY, ° f A ^ ultwre - 

United States Attorney, D . C. 
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43 District of Columbia, To uit: 

I, D. F. Houston, Secretary of Agriculture, do solemnly swear 
that I have read the foregoing answer by me subscribed and know 
the contents thereof; that the statements therein made as of personal 
knowledge are true, and those made upon information and belief, 
I believe to be true. 

D. F. HOUSTON. 


Subscribed and sworn to before me, a notary public, in and for 
the District of Columbia, this seventeenth day of February, 1916. 

[seal.] JAMES R. WILLIAMS, 

Notary Public. 

\ 


Order Discharging Rule. 


Filed February 18, 1916. 


* * 


* * * 


* * 


This cause coming on to be heard upon the rule against de¬ 
fendants, William G. McAdoo, Secretary of the Treasury, and 
David F. Houston, Secretary of Agriculture, to show cause why a 
writ of injunction, as prayed in said bill, should not issue and why 
a receiver should not be appointed to receive the sum of one hun¬ 
dred thirty-nine thousand nine hundred and thirty-nine dollars 
and thirty-eight cents ($139,939.38) named in said bill; where¬ 
upon defendant, Maxy H. Murray, entered her appearance by 
Messrs. Gordon and Gordon, her attorneys, and defendant, William 
G. McAdoo, Secretary of the Treasury, filed his separate answer 
and disclaimer, and the plaintiff filed his general replication thereto, 
and defendant, David F. Houston, Secretary of Agriculture, filed 
his separate answer, and the plaintiff filed his general replica- 
44 tion thereto, but reserving the right to make all proper ex¬ 
ceptions and objections to the said answer and disclaimer of 
the Secretary of the Treasury, defendant, and the said answer of 
the Secretary of Agriculture, defendant, if he, the said plaintiff, 
should be advised so to do; whereupon, by consent of all parties to 
this cause, it is, this 18th day of February, 1916, ordered that the 
bill of complaint in this cause be absolutely and finally dismissed 
and the rule to show cause herein be finally and absolutely discharged 
as to defendant, William G. McAdoo, Secretary of the Treasury. 
And it is further ordered bv the consent of all parties to this cause 
that the rule prayed for in this cause be, and it is hereby, modified 
and discharged as to said David F. Houston, Secretary of Agri¬ 
culture, so as to exonerate from the effect thereof the sum of one 
hundred eleven thousand, nine hundred dollars ($111,900.00), of 
the said sum of one hundred thirty-nine thousand, nine hundred 
thirty-nine dollars and thirty-eight cents ($139,939.38) and that the 
sum of one hundred eleven thousand, nine hundred dollars ($111,- 
900.00), so exonerated from the rule to show cause, may be paid 
by the said David F. Houston, Secretary of Agriculture, defendant 
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herein, unto the said Mary H. Murray, or to her attorney thereunto 
lawfully authorized. 

It is hereby further ordered, by consent of all parties to this 
cause, that as to the sum of tw r enty-eight thousand, thirty-nine dol¬ 
lars and thirty-eight cents ($28,039.38), being the difference be¬ 
tween one hundred thirty-nine thousand, nine hundred thirty-nine 
dollars and thirty-eight cents ($139,939.38) and one hundred eleven 
thousand, nine hundred dollars ($111,900.00), hereinabove referred 
to, the said sum of twenty-eight thousand, thirty-nine dollars and 
thirty-eight cents ($28,039.38), shall remain within theeus- 
45 tody and control of the said David F. Houston, Secretary of 
Agriculture, defendant herein, pending a final judgment. 

THOS. H. ANDERSON, 

Associate Justice. 

We consent to the entry of the foregoing order this 18th day of 
February, 1916. 

JOHN E. ROLLER, 

In propria persona. 

E. HILTON JACKSON, 
Attorney for John E. Roller, 

Plaintiff. 

GORDON & GORDON, 

A ttomeys for Mary E. Murray, 

Defendant. 

JOHN E. LASKEY, 

United States Attorney, D. C. Attorney for defendants, William 
G. McAdoo, Secretary of the Treasury, and David F. Houston, 
Secretary of Agriculture. 


Motion to Discharge Rule and Dismiss Bill. 

Filed February 23, 1916. 

******* 

Now comes the defendant, Mary H. Murray, by her attorneys, 
Gordon and Gordon, and moves the Court to discharge the rule to 
show cause issued herein on the — day of February, 1916, and to 
dismiss the Bill of Complaint filed herein, for the reasons set forth 
in the answer of this defendant to the Bill of Complaint: 

(1) The Bill of Complaint and the exhibits and records referred 
to and made part thereof show that the alleged cause of action grows 
out of illegal and champertous agreements and not enforceable in 
law. 

(2) The Bill and the exhibits and records referred to and made 
part thereof show that the alleged claim of the plaintiff is 

46 res ad judicata. 

(3) The Bill and the exhibits and records referred to and 
made a part thereof show that the alleged claim is barred by the 
Statute of Limitations. 
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(4) There is no such cause of action set up in the Bill and the 
exhibits and records referred to and made a part thereof as entitles 
the plaintiff to equitable relief in this Court, or to give this hon¬ 
orable Court jurisdiction in the premises. 

GORDON & GORDON, 
Attorneys for the defendant, 

Mary II. Murray. 

Opinion. 

Filed Mav 18, 1916. 

******* 

The bill in this ca.se seeks an injunction and the appointment of a 
receiver, and other relief, to impress a trust upon certain funds 
claimed to equitably belong to the plaintiff as the alleged owner of 
a one-fifth interest in certain lands located in Virginia and West 
Virginia. 

Defendant Murray has filed a motion to dismiss the bill, which 
motion the Court feels obliged to sustain, for the following reasons: 

(1) It appears from the bill itself, and the exhibits filed there¬ 
with, that the contract and deed under which plaintiff claims are 
tainted with champerty,—thereby disabling the plaintiff from 
maintaining any action or proceeding to enforce any claim in con¬ 
nection therewith. Roller v. Murray, 107 Va., 527. Roller v. 
Murray, 112 Va., 780. Roller v. Murray, 71 W. Va., 161. These 
decisions show the question to be now res judicata between 
47 the plaintiff and the defendant herein. Moreover, these de¬ 
cisions are in entire accord with the following decisions in 
this jurisdiction: Johnson v. Van Wyck, 4 App. I). C, 294; Peck v. 
Heurich, 6 App. D. C., 273, 167 U. S., 624; and Warder v. New¬ 
burgh, 40 App. D. C., 385. 

^(2) Tt further appears from Exhibit C annexed to the bill (pp. 
65-6 of said Exhibit C) that the plaintiff himself re-conveyed, by 
deed, the one-fifth interest now claimed by him. 

Tt being noted by the Court that defendant Murray had, previous 
to the filing of her motion, filed an answer to the bili, which answer 
has not been withdrawn, and it being irregular to have both an 
answer and a motion to dismiss on file at the same time, leave is 
granted to withdraw said answer, and when so withdrawn a decree 
will be entered dismissing the bill. 

THOS. H. ANDERSON, Justice. 


Decree Dismissing Bill and Discharging Rule . 

Filed May 19, 1916. 

******* 

This cause coming on to be heard upon the motion of the de¬ 
fendant Mary H. Murray filed herein to dismiss the bill of com- 
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plaint, and said motion having been argued by counsel for the 
respective parties and considered by the Court, it is, this 19th day 
of May, 1916, adjudged, ordered and decreed by the Court that the 
bill of complaint herein be, and it is hereby, dismissed; and fur¬ 
ther that the rule issued on the 3rd day of February, 1916, be, and 
the same hereby is, discharged as to the defendant David F. Houston, 
Secretary of Agriculture, and that the sum of twenty-eight 
48 thousand and thirty-nine dollars and thirty-eight cents" ($28,- 
039.38), balance of the sum of one hundred and thirty-nine 
thousand nine hundred and thirty-nine dollars and thirty-eight 
cenbs ($139,939.38), which under the order passed herein on the 
18th day of February, 1916, was to remain in the custody and con¬ 
trol of said defendant David 1. Houston, Secretary of Agriculture 
be paid by said defendant unto the defendant Mary H. Murray or 
to her attorney thereunto lawfully authorized. Costs of suit to be 
paid by the plaintiff. 

THOS'. H. ANDERSON, Justice. 

From the foregoing decree the plaintiff in open court notes an 
appeal to the Court of Appeals, which is hereby allowed, and the 
supersedeas bond on appeal is hereby fixed at $2,000 by the Court. 

THOS. H. ANDERSON, Justice. 


Order Fixing Bond, etc. 

Filed June 13, 1916. 

******* 

Upon application of the Plaintiff it is this thirteenth day of June, 
A. D., 1916, oi dered that the cost bond on appeal is hereby fixed at 
One Hundred Dollars ($100), or the plaintiff may make a deposit 
in lieu thereof of the sum of $50 cash. 

By the Court: 

WENDELL P. STAFFORD, Justice. 


49 . 


M emorandum. 


June 13, 1916.—$o0 deposited in lieu of Bond on Appeal. 


Assignment of Error. 
Filed June 20, 1916. 


1. The Court erred in dismissing the bill of complaint. 

♦ 2 * T £iP ourt erred in not decreeing that the plaintiff was entitled 
to one-fifth of the proceeds of the purchase price of the property 
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3. The Court erred in holding that the plaintiff was barred from 
his relief upon the principle of res adjudicata. 

4. The Court erred in not holding that the plaintiff was seeking a 
different remedy from those pursued in the Virginia courts. 

E. HILTON JACKSON, 
Attorney for the Plaintiff. 


Designation of Record. 

Filed June 20, 1916. 

******* 

The clerk will make up for the Court of Appeals the following 
record: 

1916. 

1. February 3, bill and exhibits attached thereto. 

2. February 18, answer of McAdoo, secretary of the Treasury. 

3. February 18, Answer of Houston, secretary of Agricul¬ 

ture. 

50 4. February 18, order discharging rule. 

5. February 23, motion to dismiss bill and discharge rule. 

6. May 18, opinion of the court. 

7. May 19, decree dismissing bill and notation of appeal. 

8. June 13, order fixing bond and directing deposit in lieu thereof. 

9. June 13, notation of deposit of $50.00 cash, in lieu of appeal 
bond. 

10. Assignment of error. 

11. This designation of record. 

E. HTLTON JACKSON, 
Attorney for the Plaintiff. 
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51 Plaintiff's Exhibit “C” to Bill. 

Filed February 3, 1916. 

In the Supreme Court of Appeals of Virginia, at Staunton, Va. 

Record No. 1226. 

John E. Roller, Appellant, 
vs. 

Mary H. Murray et als., Appellees. 

******* 

Virginia: 

Pleas Before the Circuit Court of Rockingham County, on the 
Chancery Side thereof, at the May Term, 1907. 

In Chancery. 

John E. Roller, Complainant, 

vs. 

George A. Wheelock et als., Defendants. 

Bill Sc Exhibits. 

Filed 2nd May Rules, 1901. 

To the Honorable S. H. Letcher, Judge of the Circuit Court of Rock¬ 
ingham County: 

The Bill of complaint of John E. Roller respectfully represents. 
That in the early part of the year 1873 through Richard C. Mc- 
Murtrie, a distinguished lawyer of the city of Philadelphia, he 
entered into a contract with Emily Hollingsworth, of said city, under 
which he agreed to recover for her a tract of land of 52.757 acres, 
known as the Hollingsworth survey lying partly in the County of 
Augusta, and partly in the County of Rockingham in the State of 
Virginia and partly in the Coimty of Pendleton in the State of West 
A irginia; which had been sold away from the owners thereof 

52 for taxes, and was then claimed by others adversely, said 
Emily Hollingsworth agreeing to give to vour complainant as 

a compensation for his sendees one-fifth of the “net proceeds of all 
lands recovered,” it being agreed that there should first be paid out 
of the said proceeds any and all expenses connected with the matter 
m the State of Virginia including the expenses of any suits that 
might l>e necessary, and of the sale of said lands the said Emily 
Hollingsworth to pay all expenses that might be incurred outside of 
the State, it being further stipulated and agreed that the interest of 
your complainant in said lands should not be sold unless your com- 
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34 


JOHN E. ROLLER VS. MARY H. MURRAY ET AL. 


plaint agreed to the price, and that no sale should he made regardless 
of the interest of your complainant. 

That subsequently all of these lands were recovered from those 
holding them adversely, and parts of them were sold and these mat¬ 
ters adjusted between your complainant and the said Emily Hollings¬ 
worth. 

That on or about the 1st of April, 1889, the said Emily Hollings¬ 
worth made a conveyance of the unsold portion of said tract of land 
to Mary 11. Murray, wife of Henry M. Hurray, the said Mary II. 
Murray agreed to carry out the contract between the said Emily 
Hollingsworth and your complainant. 

That subsequently however the said Mary 11. Murray while recog¬ 
nizing the right of your complainant to one fifth interest in the pro¬ 
ceeds of the sale of the said lands has persistently refused to make 
any conveyance to your complainant to one filth thereof and for a 
considerable space of time refused to acknowledge by letter or other¬ 
wise by an instrument in writing, the rights of your complainant to 
one fifth of the proceeds either of the sale of the said Pendle- 

53 ton Springs, at the price of $132,000.00 of which $7,500.00 
was to be paid in cash, and the residue of the purchase money 

was to be paid as follows to wit: $7,500.00 one year from said date; 
$5,000.00 in 18 months from said date; $5,000.00 in two years from 
said date; and $107,000.00 in thirty month- from said date, and the 
deed making said conveyance, in which said lands are specifically 
described was recorded on the 18th day of January, 1893, in the 
Clerk s Office of the County Court of Rockingham County, Virginia, 
and a deed of trust given by the said George A. Wheelock to Holmes 
Conrad, Trustee, to secure said deferred purchase money, dated on 
the 23rd of January, 1893, was recorded in the same Clerk’s office 
on the 23rd of February, 1893. 

That your complainant was not notified in regard to this sale and 
knew nothing of it until it had l>een consummated and made, and 
shortly thereafter he instituted his suit in chancery in the Circuit 
Court of Rockingham County vs. the said Mary H. Murray, Henry 
M. Murray, and the said Wheelock, whom he was informed bore the 
given name of William A. Wheelock and at the same time in con¬ 
nection with said suit docketed his lis pendens in the Clerk’s Office 
... » 4 . . ^ Count\, in which he gave notice of the 

institution of said suit, and declared that it was instituted for the pur¬ 
pose of obtaining a decree, 

“which shall recognize my right to one fifth of the net proceeds of 
the land conveyed to the said Mary II. Murray by Emily Hollings- 
» t i ec ord in the Clerk s Office of the County 

Court of said County, after deducting expenses of suit and sale, ex¬ 
cluding expenses outside of the State of Virginia, and to deny, to 
the said Mary H. Murray, the right to sell said lands unless I agree 
to the price or to sell regardless of my interests and which 

54 shall hold as invalid and ineffective so far as my rights and 
interests are concerned, any sale made by the said Mary H. 

Murray to William A. Wheelock or any other person without my 
consent and any conveyance, attempted to be made by her to him or 
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an\ other person, and the interests of the said Mary H. Murray and 
her husband Henry M. Murray, if any he has, and of the said Wil¬ 
liam A. AY heeloek or other vendee to the said Mary H. Murray are 
intended to be affected by said suit.” 

That subsequently however, being desirous of avoiding any liti¬ 
gation with the said parties in interest, after having given notice to 
the said YY heeloek, and received an acknowledgment from him, of 
t e fact, that he knew of the rights and interests of your complainant 
your complainant did consent that the sale to the said 
YY heeloek might stand and that he would receive his part of the pur¬ 
chase money without any prejudice to his right to assert his claim 
to a one fifth interest therein in the event that it should be jeopardized 
in any way, bv any thing which either the said Mary H. Murray or 
the said YY r heelock, or either or both of them that might do. 

That your complainant was entitled to one fifth of the purchase 
money of this sale, and that this fact was known to George A. YY T hee- 
lock, as well as to the said Mary TT. Murray cannot and will not be 
denied, for your complainant has the proof in writing of the fact. 

That \ our complainant has received one fifth of the cash payment 
and that matter is closed. That he received ($1139.02) eleven hun¬ 
dred and thirty-nine dollars and two cents on the 12th day of Janu- 
ary, 1894, on account of his fifth of the first deferred pav- 
55 ment, and ($00.00) sixtv dollars on the 3rd of April 1895 
and thirty dollars ($30.00) on the 12th of July, 1895, on 
account of his said one fifth interest in said purchase money, but the 
whole of the remainder remains unpaid. 

That notwithstanding the fact that your complainant was en¬ 
titled to one fifth of the purchase money aforesaid, and that both the 
said George A. AY heeloek and the said Mary H. Murray were well 
aware of the fact, vet on the 29th of January, 1901, the two con¬ 
spired together to disregard the rights and interests of your complain¬ 
ant, and to abrogate, release, and destroy his said one fifth interest in 
the remaining purchase money, made a sale of the said property, the 
said Holmes Conrad. Trustee, uniting in the deed of conveyance 
to a corporation styling itself the Cheasapeake-AY r estem Company 
and by deed of that date conveyed the same to said companv for 
the consideration of $126,000.00 to be paid and secured to he paid 
to the said Mary H. Murray, and at the same time she the said 
Mary H. Murray received from the said Chesapeake-AVestern Com¬ 
pany the sum of $15,000.00 in cash and three bonds for the defer¬ 
red payments of $37,000.00 each, due at 18, 30 and 42 months re¬ 
spectively, payable annually with interest from date, and at the 
rate of five per centum per annum, and both the deed af convey¬ 
ance and said deed of Trust were admitted to record on the same 
day in the Clerk’s office of the said County of Rockingham, it be¬ 
ing recited on the face of said deed of conveyance to the said Chesa- 
peake-AVestern Company that the said George A. AATieelock, had, 
in consideration of the cancellation, and release to him of his said 
obligations agreed to unite with the said Mary H. Murray in the 
said conveyance, in the face of the fact that both of said grantore 
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as well as the said grantee knew of the rights of your com- 
56 plainant as hereinbefore set forth and there was paid to the 
said George A. Wheelock for his uniting in the conveyance 
of this land a large sum of money. 

That as your complainant avers the Chesapeake-Westem Com¬ 
pany had formal notice of the fact that your complainant was en¬ 
titled to one fifth of the purchase money due from George A. Whee¬ 
lock prior to the date of said conveyance having been notified to 
that effect, long before said sale was consummated, so that said 
Company does not occupy any position which imposes upon the 
Court any obligation to intervene in its behalf. 

Wherefore being remediless save in equity where matters of this 
sort are alone and properly cognizable, your complainant prays that 
George A. Wheelock, Mary H. Murray, her husband, Henry M. 
Murray, who is made defendant with her for the sake of conformity, 
Holmes Conrad. Trustee, and the said Chesapeake-Western Com¬ 
pany a corporation, may be made parties defendant of this bill, 
and be required to answer, answer oath being waived that .the right 
of your complainant to one fifth of the deferred purchase money 
due from George A. Wheelock under the deed of trust of January 
23, 1893, may be decreed to him and that the lien of the deed of 
trust given to secure the same may be enforced, and that such other 
and further relief may be given as the nature of the case may re¬ 
quire or to equity may seem meet. 

May process issue, and he will ever pray, etc. 

JOHN E. ROLLER, 

In Propria Persona. 


i 

f 

57 Amended Bill of Plaintiff. 

Filed January 10, 1902. 

To the Honorable S. H. Letcher, Judge of Circuit Court of Rock¬ 
ingham County, Virginia: 

The amended bill of complaint of John E. Roller respectfully 
represents: 

That heretofore to-wit, at the second May rules, 1901, he ex> 
hibited his original bill of complaint in the Circuit Court of Rock¬ 
ingham County against George A. Wheelock and others, in the 
chancery suit which ha* been entitled “John E. Roller v. George A. 
Wheelock, &c., and the said cause was thereupon matured for hear- 
ing. 

That at the October term, 1901, of said Circuit Court joint and 
separate demurrers were filed bv the said Mary H. Murray, wife of 
Henry M. Murray and the said Henry M. Murray, alleging seven 
distinct grounds of demurrer and, after argument, the Court sus¬ 
tained the first six grounds of demurrer and overruled the seventh, 
and remanded the said cause to rules with leave to your complain¬ 
ant to amend his bill as he might deem proper. 
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That in pursuance of said decree and of said leave your com¬ 
plainant files this his amended bill of complaint, in which he avers: 

That in the early part of the year 1873 he made and entered into 
a contract in writing with one Emily Hollingsworth, of the city 
of Philadelphia, though her agent Richard C. McMurtie, a dis¬ 
tinguished lawyer of that city, under which he agreed to recover 
for her a tract of 52757 acres of land, known as the Hollingsworth 
Survey, lying partly in the County of Augusta and partly in the 
County of Rockingham, in the State of Virginia, and partly in 
the County of Pendleton, in the Shite of West Virginia, which had 
been sold away from the owners thereof, and was then 

58 claimed br others adversely, the said Emily Hollingsworth 
agreeing to give to your complainant, for his services as at¬ 
torney, in connection with said recovery of said land, one-fifth of 
the net proceeds of all lands recovered, it being agreed that there 
should be first paid, out of the said proceeds, any and all expenses 
connected w T ith the matter in the State of Virginia, including the 
expenses of any suit that might be necessary and of the sale of said 
lands, the said Emily Hollingsworth to pay all expenses that might 
be incurred outside of the State, it being further stipulated that the 
interest of your complainant in said land should not be sold unless 
your complainant agreed to the price and that no sale should be 
made regardless of the interests of your complainant. That this 
contract was based upon a letter addressed to your complainant by 
the said R. C. McMurtrie, agent as aforesaid, dated Janv., 24, 1873, 
which was replied to by your complainant bv letter dated Feb. 1, 
1873, and the modifications con contained in that letter, accepted 
by letter of the said R. C. McMurtrie, dated Feby. 3rd, 1873, copies 
of w T hich letters are filed herewith, marked Exhibits 1, 2 and 3, and 
prayed to be read as parts of this bill. This contract was not only 
authorized by the said Emily Hollingsworth but was subsequently 
ratified by her on several occasions. 

That subsequently your complainant acting as the attorney for 
the said Emily Hollingsworth, by the institution of suits, and other¬ 
wise, recovered the whole of said tract of land from those holding 
the same adversely, and he thus became entitled to the compensation 
which had been agreed upon between him and the said Emily Holl¬ 
ingsworth under the contract aforesaid. 

That subsequently, parts of this large survey of lands or the 

59 lands themselves — and only did so after your complainant 
had threatened her with suit to compel her to give him such 

an instrument of writing, although the matter is one of very great 
importance. Your complainant is now in possession of letters not 
only from the said Mary H. Murray but from the said Emily 
Hollingsworth as well, in w r hich the rights and interests of your 
complainant are recognized and admitted. 

That the said Mary H. Murray has steadily refused to accept and 
carry out that part of the agreement between your complainant and 
the said Emily Hollingsworth in which it was stipulated and agreed 
that there should be no sale of his interest in said lands unless he 
agreed to the price, and no sale made at all regardless of his in- 





38 




JOHN E. ROLLER VS. MARY H. MURRAY ET AL. 

terests, but has insisted and still insists that she alone has the right 
to sell the property and to fix the price and terms of payment, that 

she has the right to make and control absolutely anv and all ex- 

• _ _ ' * */ •/ 

tensions of the terms of such payments, and the collection of the 
same, and to manage and to control the same as she may choose, 
and that your complainant must accept whatever she chooses to pay 
him after she has received the money and has deducted therefrom 
such expenses and such charges as she may choose to contract or 
allow, without any consultation whatever with him or any right to 
interfere on his part. 

That in pursuance of these claims then asserted by her the said 
Mary H. Murray together with her husband Henry M. Murray on 
the 23rd day of December. 1892. without the consent of your com¬ 
plainant. sold and conveyed to one George A. Wheelock the entire 
body of the Hollingsworth survey remaining unsold, consisting of 
44.000 acres, excepting therefrom for her own personal benefit a 
tract of 100 acres at the — 52,757 acres were sold, and the 

60 purchase money from these sales, together with the disburse¬ 
ments incurred up to the date^ of these sales were adjusted 

between your complainant and said Emily Hollingsworth, leaving 
your complainant still entitled to one-fifth of the unsold portion of 
the lands recovered as aforesaid. 

That on or about the first of April, 1889. the said Emily Hollings¬ 
worth. without any consideration therefor whatever, made a deed of 
gift of the unsold portions of said lands to Mary H. Murray wife of 
Henry M. Murray, the said Marv H. Murray agreeing in considera¬ 
tion of said conveyance, as she was bound to do as a matter of honor 
any way, to carry out the contract between the said Emily Hollings¬ 
worth and your complainant. This agreement was acknowledged by 
the said Marv IT. Murray in a letter to vour complainant dated Nov. 
18, 1892, a copy of which is filed herewith marked exhibit 4 and 
is prayed to be read as part of this bill. 

This convevance was also made and executed through the same 
Richard C. McMurtrie, who acted in that transaction both as the 
agent of the grantor, the said Emily Hollingsworth and of the 
grantee the said Marv H. Murray, and he writing to your complain* 
ant on that day, to the effect that on the next day “Miss Hollings¬ 
worth would carry out her long delayed intention of conveying the 
property to Mrs. Murray who will undertake to carry out Miss H’s, 
contract with vou.” 

This conveyance had been the subject of correspondence between 
your complainant and the said Emily Hollingsworth beginning as 
far back as June, 1887, of which correspondence the said Mary H. 
Murray was fully advised and in which indeed she bore a part, 
sending messages to your complainant through the said Emily Hol¬ 
lingsworth. showing that she desired to have the arrangement 

61 then existing between the said Emily Hollingsworth and 
your complainant, to remain just as it was. vour complainant 

having requested that a deed should be made to him for his one-fifth 
of the land itself and having expressed a willingness, if such deed 
were made to bear his part of the taxes annually accruing, and the 
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said deed of April 1st, 1889, was made to Mary H. Murray upon the 
consideration in part, that she should carry out in good faith, just 
as her grantor Emily Hollingsworth had done, the agreement afore¬ 
said. 

That your complainant here repeats all the other allegations made 
in said original bill of complaint as if they were set forth in this 
amended bill in totidem verbis and tenders this as his amended bill 
of complaint required by the court’s decree. 

Wherefore being remediless save in equity where matters of this 
sort are alone and properly cognizable, he prays that George A. 
\\ heelock, Mary II. Murray, her husband Henry M. Murray who 
is made party defendant with her for purpose of conformity, Holmes 
Conrad, Trustee, and the Chesapeake-Western Company, a corpora¬ 
tion, may be made parties defendant to this bill and be required to 
answer, answer under oath being waived, that the right of your com¬ 
plainant to one-fifth of said purchase money due from George A. 
Wheelock under the deed of Trust of January 23rd, 1893, may be 
decreed to him, and that the lien of the deed of trust given to secure 
the same may be enforced, and that such further and other relief 
may be gi\en as the nature of the case may require, or to equitv may 
seem meet. 

May process issue. And he will ever pray, &c. 

JOHN E. ROLLER. 
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Ex. 1. 


_ „ Phila., Jany. 24, 1873. 

Dear Sir : 

I am told my letter has not reached you. 

Miss Hollingsworth will agree to give you one fifth of the net 
proceeds of all lands recovered, you paying all expenses of the litiga¬ 
tion that may be necessary for that purpose so that she is required 

at no time to pay any money for anything connected with the 
business. 

Yours truly, 

R. C. McMURTRIE. 


John E. Roller, Esq., Senate Chamber, Richmond, Virginia. 

Postmarked: Philadelphia, Pa., Jan. 24. Endorsed. Ans. Feb. 
1, 73. 

Ex. 2. 


Richmond, Va., Feb. 1st, 1873. 

R. C. McMurtrie, Esq., Philadelphia, Pa. 

Dear Sir: 

I regard your letter of the 24th as a substantial acceptance of my 
terms. J 

I ask two limitations upon the proposition contained in vour 
letter. J 
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First—that Miss Hollingsworth shall hear the expense of any pro¬ 
ceedings that may be necessary in Philadelphia—I will bear all ex¬ 
pense in Virginia, connected with the suit, but am not willing to 
pledge myself to any expenses outside of the state, because I can’t 
anticipate the amounts of them. 

Second—that my interest in the land shall not be sold, 
63 unless I agree to the price—As your letter reads she could sell 
at any price and I must be content with my share of the “net 
proceeds.” 

By net proceeds, I presume you mean proceeds after deducting 
expenses of suit and sale. 

Yours truly, 

JOHN E. ROLLER. 


N. B.—I think my limitations are very reasonable ones. 
Endorsed: True Copy. J. E. R. 


Ex. 3. 


Dear Sir: 


Feb’y 3, 73. 


I have yours of the 1st and am content. I did not anticipate a 
right to sell regardless of your interests. 

Shall T now proceed to get in the legal title from Coulter. 

Yours truly, 

R. C. McMURT-IE. 


John E. Roller, Esq. 

Postmarked: Philadelphia, Pa., Feb. 3. Endorsed: Ans. Feb. 
10, 73. 


Amended and Supplemental Bill of Plaintiff . 

Filed April 27,1906. 

To the Honorable S. H. Letcher, Judge of the Circuit Court of Rock¬ 
ingham County. 

The amended and supplemental bill of complaint of Jno. E. Roller 
respectfully represents: 

That heretofore to wit: at the second May Rules, 1901, he ex¬ 
hibited his original Bill in the Circuit Court of Rockingham County 
against George A. Wheelock and others, for certain purposes 
64 set forth in said bill of complaint which is here referred to 
and made a part of this amended and supplemental bill, and 
that on the 10th day of January, 1902, he filed in said Court his 
amended bill of complaint for the same purposes, which amended 
bill of complaint is here referred to and made a part of this amended 
and supplemental bill of complaint. That in said amended bill of 
complaint, this complainant referred to certain letters which passed 
between himself and one R. C. McMurtrie, dated, January 24, 1873: 
— 1, 1873, and Feb. 3, 1873, copies of which letters w r ere filed with 
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said amended bill, marked exhibits, one two and three, and were 
prayed to be read as parts of said bill. 

That the purpose for which these letters were referred to, and 
made exhibits, and prayed to be read as parts of said amended bill, 
was in order to show that from beginning, it was distinctly under¬ 
stood between this complainant and Emily Hollingsworth, that there 
should be no sale of the lands referred to in said bill of complaint, 
and in said letters, unless this complainant should agree to the price, 
and unless his interest in the premises were regarded and protected; 
and that it was upon the basis of these letters, in that particular, that 
a formal contract in writing, was entered into between him and the 
said Emily Hollingsworth. That it appears, however, that said 
amended bill of complaint has been misunderstood and that these 
letters have been supposed to have eml>odied the contract intended 
to l>e referred to in them, the contract upon which this Complainant 
has brought this suit, when in fact it was subsequently made and 
entered into, in writing, between the said Emilv Hollingsworth and 
this Respondent. 

That at the time said amended bill was prepared, your com- 

65 plainant was unable to lay his hands upon the said written 
contract, or that would have been filed with the said amended 

bill, instead of the letters aforesaid, but having found a copy of the 
same since, in order to relieve the court from any trouble in regard 
to the enforcement of the contract in writing, between this Re¬ 
spondent and the said Emily Hollingsworth as against the Defend¬ 
ants he now files a copy of said formal contract the original of which 
is not in plaintiff’s possession signed both by your complainant and 
the said Emily Hollingsworth which as the Court will perceive, is 
free from the objections to the contract supposed to have been em¬ 
bodied in the letters aforesaid, said contract is marked exhibit No. 
4 and is prayed to be read as part of this bill. 

That as to the tract of 10,075 acres in W. Va. referred to in the 
last clause of said agreement your complainant having done the 
work to perfect the title to said tract of land in that state on the 
31st of May, 1875, sent to her a deed for her to sign and acknowl¬ 
edge conveying to him said one fifth interest, and on the 3rd of 
June, 1875 the execution of this deed was again sought by your 
complainant while at the same time your complainant sent to the 
said Emily Hollingsworth a form of proposed contract, for her 
signature and acknowledgment and the same having l>een modified 
and approved by her attorneys was returned to your complainant 
who made and signed two copies and the same were sent to the 
said Emilv^Hollingsworth together with a third letter to her dated 
July 7, 1875, and said written contract was thereupon to wit: on 
the 10th of July, 1875, signed by her and a copy thereof returned 
to your complainant but subsequently mislaid by him. Attested 
copies of these three letters of Mary 31, 1875, June 3, 1875, 

66 and July /, 1875 taken from the letter books of your com¬ 
plainant are filed herewith marked exhibits 5, 6 & 7 and are 

prayed to be read as parts of this bill of complaint. It is averred 
also that the defendant Mary H. Murray has one of the original of 
6—2993a 
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said contracts or agreements and the originals of all of said letters 
in her possession and the demand is made upon her that she shall 
discover, produce and tile said original copy of said agreement and 
said original letters with her answer. 

That subsequent- at the request of said Emily Hollingsworth said 
deed to your complainant for said one lifth interest in said tract of 
10,075 acres of land was returned to her and by contract in writing 
dated the 10th day of November 1870 signed by her and the Koval 
Land Co. of Ya. a corporation she sold the entire property includ¬ 
ing the interest of your complainant to the said Company for the 
price of *$70,000 and in said agreement of sale the share of your 
complainant in the proceeds of sale were fixed at *$18,000 and that 
of the said Emily Hillingsworth at $52,000 of the purchase money. 
That during the course of the negotiations for this sale your com¬ 
plainant on the 15th (8) of Nov. 1876, 24th (0) of Nov. 1876, Nov. 
28, (10) 1870, Dec. 11, (11) 1870, Dec. 10, (12) 1870, Dec. 30, 
(13) 1870, Jan. 1, (14) 1877, addressed letters of those dates re¬ 
spectively to li. C. McMurtrie her attorney with one of which your 
complainant returned the deed which had been made to him for a 
1-5 interest in the 10,075 acres in W. Ya. hereinbefore referred to 
and acquiesced in terms of the contract l>etween the stud Emily 
Hollingsworth and the said Royal Land Co. of Ya. as modified and 
changed by the said R. C. McMurtrie under which the purchase 
money was to be paid to the said Emily Hollingsworth and the said 
contract was thereupon, actually signed by the said contracting 
parties. 

67 Attested copies of these letters taken from the letter books 

of your complainant and a true copy of said contract of 
Noveml>er 10th, 1876, are filed herewith marked exhibits 8 to 15 
respectively and are prayed to be read as parts of this bill of com¬ 
plaint. The defendant Mary II. Murray has one of the originals 
of said agreement of Nov. 10th, 1876 and all of the original of said 
letters in her possession and the demand is made upon her that she 
discover, and produce and file the same. 

That on the 28th of Feby. (16) 1878 your complainant informed 
the said Emily Hollingsworth that there was some prospect of Royal 
Land Co. passing into the hands of other parties, who would comply 
with the contract of said company with her and about the 10th of 
Nov. 1876 one John E. Miles sought and obtained from the said 
Emily Hollingsworth a contract of option to buy said tract of 
land under which he paid $2,000 in cash to the said Emily Hol¬ 
lingsworth and in connection with this matter your Complainant 
addressed Galloway C. Morris who was then acting as agent of the 
said Emilv Hollingsworth letters of the following date to wit: Nov. 10, 
(17) 1879, Nov. i7, (18) 1879, Sept. 30, (19) 1880, Oct. 20, (20) 
1880, Jan. 25, (21) 1881 and May 19, (22) 1881, in which the claim 
was asserted by your complainant that the contract with Milee and the 
deal with the Royal Land Co. of Yirginia were the same and not dif¬ 
ferent transactions and that your complainant was entitled to share in 
the fund arising from the contract of option with Miles in accord¬ 
ance with the contract between the Royal Land Co. of Yirginia and 
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the said Emily Hollingsworth and stating that your complainant 
and the said Emily Hollingsworth had agreed to sell the property 
for $65,000 of which your complainant was to have one fifth 

68 or $13,000 and the said Emily Hollingsworth $52,000 for 
her interest in the property and that the $5,000 was to be 

paid to your complainant for services rendered by him to said com¬ 
pany. * 

Attested copies of these letters taken from the letter books of your 
complainant are filed herewith marked exhibits 16 to 22 and are 
prayed to be read as parts of this bill of complaint. It is averred 
also that the defendant Mary H. Murray has one of the original of 
said contracts or agreements and the originals of all of said letters 
in her possession and the demand is made upon her that she shall 
^discover, produce and file said original copy of said agreement and 
said letters with her answer. 

That on the 10th day of June, 1881, the Atlantic & Ohio R. R. 
Co., a corporation which was organized by the same persons who 
were interested in the Royal Land Co. of Virginia and which was 
practically the same corporation, entered into a contract of option 
with the said Emily Hollingsworth for the purchase at $70,000 the 
same lands which had been sold to the Royal Land Co. of Virginia 
for the same purchase price, the transaction being in effect that the 
said Atlantic & Ohio R. R. Co. took the place of the said Royal 
Land Co. in the purchase aforesaid and in connection with this 
agreement your complainant wrote to the said Galloway C. Morris 
agent for the said Emily Hollingsworth letters dated Aug. 31, (23) 
1881, Sept. 22, (24) 1881, Oct. 4, (25) 1881 and received from 
him a letter dated the 30th, (26) of May, 1881 in which the agree¬ 
ment was arrived at, that the purchase money under the contract 
with the Atlantic & Ohio R. R. Co. was to be 'divided between your 
complainant and the said Emily Hollingsworth in the pro- 

69 portion of $18,000 to $52,000 except that the $5,000 was 
not to be paid to your complainant until after the remaining 

$65,000 had been paid. 

Attested copies of these several letters taken from the letter- books * 
of your complainant together with said original letter of May 30, 
1881 are filed herewith marked exhibits 23 to 26, are prayed to be 
read as parts of this bill. That the said Mary H. Murray lias in her 
possession one of the original agreements between the Atlantic & 
Ohio R. R. Co. and the said Emily Hollingsworth and all of the 
originals of said letters and the demand is made upon her, that 
she discover, produce and file said agreement and said letters with 
her said answer. 

That subsequently to wit on the 13th (27) of July 1883, your 
complainant notified the said Emily Hollingsworth of the fact that 
one R. N. Pool was willing to take the lands at $100,000 the same 
to include the interest of your complainant as well as hers and 
that subsequently on the following dates to wit on March 7, (28) 
1887 and March 16, 1887 your complainant addressed letters in 
relation to the Hollingsworth lands to Henry M. Murray the hus¬ 
band and agent of Mary H. Murray, who had supplanted the said 
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Morris as agent for the said Emily Hollingsworth and was then 
acting as agent not only for the said Emily Hollingsworth but for 
his wife the said Mary H. Murray to whom as it was understood the 
said Emily Hollingsworth proposed to convey said lands as a gift. 

Attested" copies of the letters of July 13. (27) 1883 and March 
1, (28) 1887 taken from the letter books of your complainant are 
filed herewith marked exhibits 27 and 28, ar$ prayed to be read as 
parts of this bill. That the said Mary H. Murray has in her pos¬ 
session the original of said letters of July 13, 1883 and March 

70 7, 1887 and the demand is made upon her, that she dis¬ 
cover, produce and file the same with her said answer. The 

original letter of March 16, 1887 she may produce or not as she 
may desire. 

That on the 14th of June 1887 the said Emily Hollingsworth 
addressed a letter to your complainant in which she announced her 
intention to transfer her interest in the Hollingsworth lands to the 
defendant Mary II. Murray and your complainant addressed her 
letter in reply dated June 18, (30) 1887 and on the 21st (31) of 
June 1887 the said Emily Hollingsworth wrote your complainant 
a second letter the same being in reply to that of your complainant, 
this letter being written from the residence of the said Mary H. 
Murray at which place the said Emily Hollingsworth was then stay¬ 
ing and as your complainant avers with the knowledge of the said 
Mary II. Murray. The said Mary II. Murray as your complainant 
avers has the original of your complainant’s letter to the said Emily 
Hollingsworth of June 18, 1887 in her possession and your com¬ 
plainant makes the demand upon her that she discover, and pro¬ 
duce and file the same with her answer. 

An attested copy of this letter taken from the letter books of 
your complainant and the origin- letters received by your complain¬ 
ant from the said Emily Hollingsworth are filed herewith marked 
exhibits 29, 30 and 31 respectively and are prayed to be read as 
parts of this bill of complaint. 

That on the 29th (32) of January 1889, your complainant 
wrote to Henry M. Murray the agent of the said Emily Hollings¬ 
worth and Mary II. Murray that one R. N. Pool who claimed to 
own a controlling interest in the Atlantic & Ohio R. R. Co. was 
prepared to take up the contract with said company and pay $20,- 
000 in cash on the 15th dav of Fehruarv the balance in one and 
two years at six per cent with deed of trust to secure the same, 

71 and on the 25th (33) of March, 1889, wrote to Emily Hol¬ 
lingsworth in reference to the same matter, and again on the 

26th (34) of April, 1889, wrote another letter to the said Henry 
M. Murray upon the same subject. To these letters your complain¬ 
ant received a reply from the said Henry M. Murray dated May 4th 
(35) 1889, in which he curtly without giving any reasons therefor 
declined to accept the offer of said R. N. Pool to take up the option 
of the Atlantic & Ohio R. R. Co. That as your complainant avers 
the originals of the first three letters are in the hands of the said 
Mary H. Murray and your complainant makes the demand upon 
her that she discover and produce and file the same with her answer. 

Attested copies of said letters to the said Mary H. Murray taken 
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from the letter books of your complainant together with the original 
letter received by your complainant from the said Henrv H Murray 
are filed herewith marked exhibits 32 to 35 and are prayed to 
read as parts of this bill. 

That during the year 1889-90 your complainant addressed the 
following letters to the said Henry M. Murray who was acting as 
the agent for the said Mary H. Murray which are important and 
relevant to the claim now being asserted by your complainant in 
this cause to wit, letters dated (1) Aug. 22, (36) 1889, in which 
your complaianant demanded a deed or agreement signed and ac¬ 
knowledged and ready for recordation which would show his interest 
in the property (2) Dec. 20, (37) 1889, in which a deed for the 
interest of your complainant was again demanded (3) June 27 (38) 
1890, conveying an offer of the Harrisonburg Mineral & Develop- 

70 Tool 4 5i 0 n A t0 ^ ve $ 100 > 000 f°r the property (4) June 28, 

i£ (oJ) 1890 urging a sale to said company and giving notice 

of the purpose on the part of your complaianant to sell his 
interest and demanding that a friendly partition should be made of 
the property (5) July 7, (40) 1890, in which your complaian¬ 
ant gave the information that R. N. Pool was asserting the right 
to take up the old option of the Atlantic & Ohio R. R. Co. and in 
which your complainant again demanded a deed for his interest 
(6 July 14, 1890, (41) in which the offer of the said R. N. Pool 
to give $100,000 cash for the property was communicated. (7) 
hept. 22 1890, (42) in which your complainant sent to the said 
ilenrv M. Murray the letter of the said R. N. Pool making his offer 
111 writing and insisting upon its acceptance; (8) Sept. 28, 1890 
(43) in which your complainant demanded that the said’ Mary 
H. Murray should buy his interest in the property in as much as 
she had refused to accept the offer of the said R. N. Pool (9) Aug. 
14, 1890, (44) in which your complaianant conveved to the said 
Henry M. Murray, Pool’s offer to pay $125,000 and his desire to 
take up the old Atlantic & Ohio R. R. Co.’s contract and which this 
sale was also urged upon the said Marv H. Murray. (10) Sept 
2, 1890, (45) in which R. N. Pool’s offer to pay $125,000 in cash 
for the property was conveyed to the said Henrv M. Murrav and 
its acceptance insisted upon, and in which your complaianant de¬ 
clared that the time would come when the said Henry M. Murrav 
and Mary H. Murray would regret any failure on their part to ac¬ 
cept the advice of your complainant to accept this offer and lastly 
the letter of (11) Dec. 22, 1890, (46) in which vour complainant 
declared his intention to ask the court to appoint a commission to 
sell the lands of the said Mary H. Murray and your complainant, 

and to force the said Mary H. Murray to make a sale thereof. 

That in the year 1891 and 1892 he addressed to the said 

Heniy M. Murray the following letters to-wit (1) Nov. 23, 
1891, (47) in which your complainant sent them a deed conveying 
to him his interest in the lands for their signature and acknowledge¬ 
ment (2) Jan. 27, 1892 (48) again demanding a deed from them 
for the interest of your complainant in said lands. (3) Jan. 29, 
1892 (49) in w T hich the same request was repeated and (4) May 
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1, 1892 (50) in which your complainant demanded a deed for his 
interest and finally (5) Nov. 15, 1892, in (51) which your com¬ 
plainant insisted on a deed being made to him, and in which he 
declared he would wait no longer but would institute suit for a par¬ 
tition and in which your complainant declared that unless the said 
Mary II. Murray intended to try to defraud your complainant out 
of his interest, he did not see why she should refuse to make him a 
deed and that she could either make it or he would have the court 
to partition his share off and make him a deed, to which she made 
a reply dated Nov. 18, 1892 (52) in which the said Mary II. Mur¬ 
ray admitted that she knew of the assurances given your eom- 
plaianant when Miss Hollingsworth deeded the land to her and that 
it was with the distinct understanding that the contract with your 
complainant should be as binding upon her as it had been upon 
the said Emily Hollingsworth and that she thought that the many 
letters which had passed between your complaimmant and herself and 
her husband Henry M. Murray “with regard to that matter was 
sufficient proof that we recognize your right to one fifth after all 
litigation was completed.” 

To which letter your complainant wrote in reply on the 19th of 
Dec. 1892, (58) in which your complainant declared that he did 
not mean to be offensive but that he wanted an acknowledgement 
of his rights in the premise* and referred to the fact that Miss 
74 Hollingsworth had not only understood that a deed would l>e 
made but that she had made them from time to time to your 
complainant, but had been returned to Mr. McMurtrie and that, the 
said letter of Nov. 8. 1892 was the first in a long correspondence in 
which said Mary H. Murray had admitted that your complainant 
had any concern with, or interest in said lands. That the said Mary 
IT. Murray had, however, in a letter dated Sept. 9th. 1889. (54) ad¬ 
mitted that she held in her hands at that time a copy of the agree¬ 
ment. between vour complainant and the said Emily Hollingsworth 
hereinbefore referred to in this bill of complaint. 

That in reference to the sale to George A. Wheelock. your com¬ 
plainant addressed the following letters to the said Henry M. Mur¬ 
ray and Marv H. Murray, to wit: December 20th. 1892, (55) In¬ 
troducing William TT. Rickard received from Henry M. Mur-av 
letter of Dec. 80. 1892, (56)—addressed them detters of (1) Jan. 


8, 1898. (57). (2) Jan. 5. 1898. (58) (8) Jan. 18. 1898, (59), (4) 


Jan. 16, 1898—received from them letters of Jan. 18, 1898, (60) 


and Jan. 21. 1898, (61) and in reference the sale to the Chesapeake- 
Western Co., your complainant addressed a letter to the said Mary 
II. Murrav dated the 7th. of Mav, 1901 (62)—received from her 
a letter dated May 25. 1901 (6)—addressed a second letter dated the 
11 of June. 1901, (64)—and received from her a letter in reply 
dated June 18. 1901, (65). 


Attested copies of these letters written bv your complainant to 
the said Henry M. Murray and Mary II. Murray, except the letter 
of January 13, 1893 taken from the letter books of your complain¬ 
ant together with said original letters to him, are filed herewith, 
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marked exhibits 36 to 65 respectively and are prayed to be 

75 read as part of this bill. 

The said Mary H. Murray has in her possession the origi¬ 
nals of the letters referred to and addressed to the said Henry M. 
Murray or to the said Mary H. Murray and the demand is made 
upon her that she discover and produce and file the same with her 
answer except the original of the letter of January 13, 1893, the 
production of which is not demanded. 

That the cause upon said original and amended bills of com¬ 
plaint stands upon the demurrer to the amended bill which was 
lodged in the papers without being filed however, since 190*2. 

That since the institution of said suit and the filing of said origi¬ 
nals and amended bills of complaint to wit: on the first day of June 
1903, the Chesapeake and Western Co., one of the defendants named 
in said bill of complaint has sold and conveyed the said land refer¬ 
red to in said original and amended bill of complaint and generally 
known as the Hollingsworth lands to a new corporation which seems 
to have been formed under the laws of the State of Virginia to take 
the place of the said Chesapeake and Western Co., under the name 
of the Pocahontas Co., but which in fact is the same corporation 
and owned and controlled by the same persons and the deed of con¬ 
veyance for the same to said company was admitted to record in the 
Clerk’s office of the County Court of Kockingham County on the 
fifth of June 1903, and immediately thereafter in the County of 
Augusta and the said Pocahontas Co. by its deed of June 1st, 1*903, 
and admitted to record on the said 5th day of June 1903, conveyed 
said lands together with a large number of other tracts of land em¬ 
braced in the deed from the Chesapeake & Western Co. to the said 
Pocahontas Co. to the Bowling Green Trust., in trust to se- 

76 cure first mortgage bond of said Pocahontas Co., to the 
amount of Five Hundred Thousand Dollars ($500,000) a 

sum which as your complainant believes is in excess of the value of 
the lands conveyed therein. Attested extracts from said deed of con¬ 
veyance and said deed of trust are filed herewith marked exhibits 
66, 67, & 68 respectively and prayed to be read as parts of this bill. 
That as your complainant avers the said Pocahontas Co., is in¬ 
solvent and without means to pay any damages which may be re¬ 
covered against it in any action of law. 

That as your complainant avers the said Hollingsworth lands lie 
in the Shenandoah Mountains and are valuable chiefly for the timber 
and bark growing upon the same and at if denuded of all timber 
will be comparatively worthless and sell for a very small amount 
of money, insufficient as he fears to pay him his proportion of the 
purchase money due to him from the sale to George A. Wheelock 
referred to in said original bill of .complaint, if its due order of 
priority. 

That as he—informed and believes the said Pocahontas Co., with¬ 
out having paid the purchase money due from the Chesapeake & 
Western Co. to your complainant under the sale to George A. 
Wheelock and to Mary H. Murray under the same sale, and with¬ 
out the same having been paid by the said Chesapeake & Western 
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Co., or by any other person for either of said companies or for 
the said Wheelock has entered upon the said Hollingsworth lands 
with a multitude of men and is engaged actively in cutting down 
timber growing upon said lands peeling the bark therefrom, cutting 
the same into ties, or sawing it into lumber, and in denuding the 
entire lxmndary of every piece of merchanrible timber of every sort 
and description that can possibly l>e utilized with any profit what¬ 
ever and in thus acting is destroying the greatest part of the 

77 value of this property and if permitted to complete this work 
will—to deprive your complainant of the security held by 

him for the payment of what is justly due him, doing him irrepara¬ 
ble injury and leaving him without adequate remedy for the se- 
curement and collection of the lien asserted by him in this cause 
against said land. 

Wherefore being remediless save in equity where matters of this 
sort are alone and properly cognizable your complainant prays that 
George A. Wheelock, Mary II. Murray, widow of Henry M. Mur¬ 
ray deceased, Holmes Conrad, Trustee, Chesapeake Western Co. a 
corporation, and the Pocahontas Co. a corporation may be made 
parties defendant to this bill and required to answer, answer under 
oath being waived, except that the said Mary H. Murray may be 
required to answer under oath, as to the letters which she is called 
upon in this amended and supplemental bill to produce and file 
with her answer, that the right of your complainant to one fifth of 
said purchase money due from George A. Wheelock under the deed 
of trust of January 28, 1898, may be decreed to him, and that 
the lien of the deed of trust given to secure the same may be en¬ 
forced, that the said Pocahontas Co., its officers, agents and em¬ 
ployees and the Chesapeake A Western Co. its officers, agents and 
employees and any and all other persons be enjoined and re¬ 
strained from cutting any timber, peeling any bark, making any 
railroad ties, sawing or cutting into lumber any timber that has 
already been cut upon the lands referred to in the foregoing bill 
of complaint and in the original and amended bills of complaint 
or removing any bark, ties, timber cut or lumber sawed or cut from 
said lands until the further order of the court, and that such fur¬ 
ther and other relief may be given as the nature of the case 

78 may require, or to equity may seem meet. 

May process issue and your complaianant will ever pray 
&c. 


JOHN E. ROLLER. 


Virginia, 

County of Rockingham, To wit: 

This day John E. Roller made oath in person before me, that the 
statements made in the foreg-ing bill so far as made upon his own 
knowledge are true, so far as made from information derived from 
others he believes them to be true. 

Given under my hand this 26th day of April, 1906. 

D. H. LEE MARTZ, N. P. 
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Exhibit No. 4. 

Memo.—-O f contract between Emily Hollingsworth of the City of 
Philadelphia of one part, and John E. Roller of Rockingham County, 
\ lrginia, of the other part. \\ # itnesseth that John E. Roller under- 
takes to recover for Emily Hollingsworth the tract of about Fifty 
T\\o Thousand Acres, lying in Rockingham and Augusta counties, 
V lrginia, and Pendleton County, West Virginia, being the tract of 
land conveyed to John Coulter, surviving Trustee of Paschall Hol¬ 
lingsworth by and of Henry Hollingsworth and others in 1852, now 
dul\ ol record in all of said counties and which was sold during the 
late war by John R. Koogler, Sheriff of Rockingham for an alleged 
delinquency of taxes and purchased by Jacob Dundore—upon the 
following terms—viz:—Emily Hollingsworth agrees to pay all taxes 
in airear to this date and to pay all expenses which may be incurred 
in the expected litigation outside of Virginia. All expense in Vir¬ 
ginia of the litigation that may be necessary and expenses of any sale 
that may be made are to be paid out of the proceeds of the lands 
recovered, Emily Hollingsworth is to be at no time required 
/9 to pay any money for anything connected woth the litiga¬ 
tion in Virginia—If these expenses are paid by John E. Rol,- 
ler, lie is to be reimbursed out of the proceeds of the lands recovered. 
Rim y Hollingsworth agrees to convey to John E. Roller, one fifth 
of all lands recovered to him, he agreeing, however to bear his proper 
propoi tions of the expenses of litigation. Emily Hollingsworth is 
not. to make any sale of her part of the lands recovered which will 
prejudice the rights of John E. Roller. 

O) I' oose tr act of 13,800 acres part of the above tract of 
o2000 acres has already been adjusted and settled save some expenses 
of recording deed &c. &c. 

(2) The Davis tract of 2700 acres part of the same land has been 
bought in for Emily Hollingsworth at fifteen cents per acre upon the 
following terms viz:— 

1. Emily Hollingsworth is not to be liable personally nor any of 
her property outside of Virginia rendered chargeable directly or in¬ 
directly for the purchase money. 

2. The property purchased to stand a* security to Roller for her 
proportion of the purchased money if Roller pays it, or in the settle¬ 
ment of the proceeds of any of her property Roller will be allowed 
the amou-t contributed for her with interest. 

3. Emily Hollingsworth agrees to unite with Roller in a sale of 
the whole of that particular tract whenever Roller finds a purchaser 
at a price for which he is willing to sell his share. 

S. The Gray J. Payton tract of 10075 acres in West Virginia has 
also been settled and adjusted save perhaps some costs of recording 
deeds &e. 

Witness the following signatures and seals, this 10th of July 1875 
(Signed) EMILY HOLLINGSWORTH. ![seal.1 

(Signed) JOHN E. ROLLER. [seal.] 

A Copy. 

J.' F. B. 

7—2993a 





50 


JOHN E. ROLLER VS. MARY H. MURRAY ET AL. 


80 Exhibit No. 5. 

Harrisonburg, Ya., May 31, 1875. 

Miss E. Hollingsworth. 

Dear Madam : Yours of recent date enclosing check for $131.92 
for taxes on lands in \V. Ya., duly received and the money forwarded 
by my check upon our bank here to the Sheriff of Pendleton Co. 
I expect a return from him every day, but the mails are irregular 
and only biweekly between this place and that county. 

Your letter to Mr. A. Nicholas is all right save that your price is 
too high. 1 saw Mr. G. C. Morris; he will give you my views, I 
think 1 wrote you that you had or would have 12,958 acres clear 
in \V. Ya. upon paying the taxes above. 1 have since ascertained 
that one tract of 2883 was not on the books by our rival claimants 
after 1 put yours there. This would leave you only 10,075 acres 
with a clear and in my opinion indisputable title thereto. In this 
of course I own ray one fifth under our contract. This tract was 
sold off to Dundore & who were the purchasers under the tiix sale 
to Messrs. Gray and others perhaps. None of these vendees have 
ever placed their lands upon the books and under the new consti¬ 
tution of West Yirginia after 1874 their lands were forfeited to 
the state and by the provisions of the same instrument were vested 
in you or rather in your trustee, Mr. Lewis. I enclose a deed for my 
one fifth, please sign and acknowledge and get Mr. Lewis to sign 
and acknowledge and return I think Mr. McMurtrie has as will 
take the necessary jsteps at once to have the legal title. 

Yours trulv, 

JOHN E. ROLLER. 


81 Exhibit No. 6. 

Harrisonburg, Ya., June 3, 1875. 

Dear Madam : I have yours of the 2. The next day I received a 
letter from II. W. Howell asking me to give him the refusal of your 
lands for ninety days at $2.00 per acre, saying that you had re¬ 
ferred him to me, as your agent. 

1 wrote him declining to place the property in his hands upon 
such terms, and giving him my reasons therefore. Offering how¬ 
ever to accept his first offer of $2.00 a proper proportion to be paid 
down and the balance upon the delivery of the deeds and he to take 
the property “cum onere.” To accept his offer stated above would 
give him all the advantage of any developments as to the existence 
of coal and deprive you of them entirely. I advise that you keep 
the control of the property your self and give no “options’’ but 
accept any offer of purchase from $1 an acre upwards. Do not 
offer it at $1.50. I wish you would not make me your agent m 
these matters let me be your counsel only, I think Mr. G. C. M. or 
Dr. J. C. M. would be better advisers as to price &c. than I. 
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As to the deed which I enclose to you, you will find that it is in 
exact accordance with Mr. McMurtrie’s offer to me by letter of Jan. 
24, 1873, and my letter of acceptance Feb. 1, 1873. My only rea¬ 
son for closing up our contract as to each tract, as I get it clear, is 
that you or I may die and thus leave greater difficulties in the way 
as to number of heirs. I thought it best to close our business up 
as rapidly as we could. If the deed I enclosed is not in accordance 
with our understanding, then I have misunderstood it. I agree 
with you in thinking there ought to be a regular contract 
82 in writing between us signed and acknowledged and will 
prepare one it you wish it. I have rested content with Mr. 
McM.’s letters. Knowing that he would do what he had promised 
for you. Mr. McM. is right in thinking that Mr. Lewis has not 
transferred the legal title to you. This can only be done in accord¬ 
ance with your Statute Law (I presume) Mr. Me. knows of course. 

Very truly, &c., 

JOHN E. ROLLER. 


Exhibit No. 7. 


Harrisonburg, Va., July 7, 1875. 

Miss E. Hollingsworth. 

Dear Madam : I enclose our agreement prepared in accordance 
with your request. I enclose duplicate copies. Retain one and en¬ 
close the other to me. Please have Mr. McMurtrie to examine it in 
connection with our letters of Jan. 24, 1873 and Feb. 1, 1873, re¬ 
spectively. 

Your check for taxes duly received. But you misunderstood my 
statement. You ought to pay on the Loose tract only $7.39. You 
sent me $11.33 which is $4.00 (nearly) too much. But you owe 
for this last year $14.91 assessed Jan. 1, 1874 to the collector of 
Augusta County on the whole 35,743 acres in this state. After this 
year the correction as to the 13,800 Loose tract will be made on the 
books, reducing the number of acres by 6,760 leaving you to pay 
on only #7,010 acres of the Loose tract hereafter, which will re¬ 
duce the whole number of acres to 28,983. But for the present you 
owe this year the $14.91 less the $4 over paid as above 
83 stated. 

Very truly yours, 


JOHN E. ROLLER. 


Copy. 


Exhibit No. 13. 

Harrisonburg, Va., Dec. 30, 1876. 

R. C. McMurtrie. 

Dear Sir: Yours of 28th came yesterday evening. 

Save and except a one fifth interest in 10,075 acres in West Vir¬ 
ginia, which Miss H. conveyed to me soon after I could say to her, 
that her deed to the Royal Land Company does exclude every acre 
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heretofore conveyed to others bv her in any manner. In 1875 she 
conveyed me one fifth of the 10,075.acres being part of the tract 
lying in West Virginia. This deed I think I never had recorded 
anywhere, but I cannot lay my hands upon it today, in the pressure 
of business. Out of precaution therefore, I sign and acknowledge 
a deed to her for this interest, so that she may rightfully convey it 
together with all her remaining interests to the Royal Land Co. 1 
have written to the Clerk of Pendleton County, W. Va. to know 
whether my deed is recorded there or not. I don’t think it is. If 
my deed herewith enclosed sets this matter all straight 1 can give 
you the strongest assurance that the deed from Miss H. to the Com¬ 
pany excludes everything else conveyed away by her to others. 
Hoping this may be satisfactory. 

Yours truly, 

JOHN E. ROLLER. 


84 


Exhibit No. 14. 


Harrisonburg, Va., Jan’y 1, 1877. 

My Dear Sir: Since writing the enclosed letter, I have found 
time to examine my papers for the deed to which I refer. I enclose 
it herewith to be surrendered to Miss H. I can now’ give the assur¬ 
ance you desire. 

I hope you will press the matter upon the Fidelity as closely as 
may be best. I confess my anxietv to hear that the money ha* been 
paid. 

T am very truly yours, 


JOHN E. ROLLER. 


To R. C. McMurtrie, Esq., 416 Walnut St. 


Exhibit No. 62. 

Harrisonburg, Va., May 7th, 1901. 
Mrs. Marv H. Murrav, West River, Md. 

Dear Madam : I deeply regret the necessity which you have forced 
upon me of taking steps to protect my interests in the IIollingsw T orth 
survey. You have a total misapprehension of my rights in the 
matter and of the duty which correspondingly devolves upon you. 
I am writing this in order to open the way to a compromise and 
settlement, for T am exceedingly reluctant to engage in litigation 
unless so compelled to do so. You have forgotten the facts which 
were known to you when you became the ow ner of this survey and I 
must take the trouble to recall them to your mind. 

I. The contract between Miss Emily Hollingsworth and myself 
was contained in the following letters. 

First letter from R. C. McMt/rtrie, dated Philadelphia Jan. 24 
1873, in which he says: 

85 “Miss Hollingsworth will agree to give you one-fifth of the 
net proceeds of all lands recoved, you paying all expense of 
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^ D6CeSSary for the Purpose so that she is 
the buSites Pay 8ny m ° ney for an >' thin 8 connected with 

FebTsU^S Inwhich'lsar Mc * Murtrie > dated ^hmond, Va„ 

terms'?^ the 24th , as substantial acceptance of my 

lette- fcVl M a T,| UP ° n the , P r °Pos>tion contained in your 
etter. *irst, that Miss Hollingsworth shall bear the the exnpn^ nf 

any proceedings that may be necessary in Philadelphia I iWll bear 
pledThimi'lf m^n ,a "4 ‘ he suit > but not filing 6 o 

L jonC" ou * •* *«— 1 «■«•* 

Second That my interest in the land shall not be sold unless I 

agree to the price. As your letter reads she could ^U anv mle 
and I must be content with my share in the „ a *P r « 

net proceeds you mean proceeds after deducting co'st of suit and 

as T fSws R MeMurtrie ’ s letter of reply to me dated Feb. 3, 1873, 

a 2m a t Ve of * he lst - and am contented. I did not anticipate 
a right, to sell regardless of vour inters r -u.n „ anncipau. 

the legal title for Coulter shal1 n ° W proceed to «* 


“Exhibit No. 8o.” 

of r'n H pti n TT h " ,e y° ur letters and that 

dress Ml R Ma R Yul^oi % h ™ - to ad ' 

pleased. The result of this management has been tlint tlil^ I y °!l 
has been denuded of its timber without nroteetton nr to.^r a " d 

then ten dollars per acre I had mven tw’JT d ahalf - and 

«i „«us K 
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that when they dealt with any one for the land they would have 
to reckon with me because I knew the prices they were paying. But 
you took the matter in your hands without authority and in viola¬ 
tion of the agreement between myself and Miss Hollingsworth, 
which you undertook to carry out. It is a serious matter, but I 
am unwilling to proceed with any litigation, now that I have secured 
myself until we can settle the matter ourselves by compromise. 

87 I submitted to this method of doing business and con¬ 
sented to allow the sale of George A. Wheelock to stand and 

accepted from you one-fifth of the cash payment expecting you to 
collect promptly and energetic-lv the deferred purchase money. 
When the first deferred payment was collected you retained out of it 
certain moneys against my protest and I gave you my receipt stating 
my protest airainst such /jetention. Recently you have united with 
George A. Wheelock in a sale of that property to the Chesapeake- 
Western Company ignoring my right to one-fifth of the purchase 
money and “regardless of mv interest’* again. T have instituted 
three suit- in the Circuit Court of Rockingham County. The first 
to have a partition of a tract of one hundred acres of land near 
the Pendleton Spring which you sought to appropriate to your own 
use, to one-fifth of which I am entitled; the second to have estab¬ 
lished by a decree of the court of my right to one-fifth of the pur¬ 
chase money due from George A. Wheelock and to make my own 
settlement with the Chesapeake-Western Company or anybody ejse 
of the one-fifth, and the the third to enforce and collect the $264.78, 
retained by you unjustly. 

I send you herewith copies of the bills in these three causes so 
as to save you that much expense/ and ask you, as a matter of justice 
to me. to make some settlement of those matters. I have docketed 
the notice of these suits against ChesapeakeAY estern Company and 
they will t>e unable to include them in any transaction or deals they 
ma'v wish to make. 1 suggest that you confer with Dr. Clieston 
Morris, in whom T have every confidence, and let us see whether we 
can arrive at a compromise, as above suggested. I feel sure when 
you read the contract between myself and Miss Emily Hollings¬ 
worth. hereinbefore set out, of which you were fully informed 

88 in 1889, vou will be forced to admit that you have been 
wrongly advised, and that a settlement of this matter should 


be made. 

Verry respectfully, 


JOHN E. ROLLER. 


Diet. 


A Copy 

J. F. B. 


“Exhibit No. 63.” 


Cumberstone, Mr., May 25th, 1901. 

To John E. Roller. 

Dear Sir: I have your letter of the 7th enclosing copies of three 
Bills in Chancery with which it appears I am threatened in the event 
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of my declining to submit to the terms proposed by you in your 
letter. An earlier reply to your letter has been delayed by my ab¬ 
sence from my home. 

It is true that I have heretofore paid to you from the process of 
the sale of my land, a certain percentage of the amounts received by 
me, but, as you are well aware, this has been done altogether as the 
result of your repeated assurances to me that you had a valid contract 
with Miss Hollingsworth, from whom I acquired title to the lands, 
under which she was bound to pay you one-fifth of the proceeds of 
the sale of the lands. Until the receipt of your letter in whr/h you 
recite the terms, and disclose to me the true character of this con¬ 
tract. I bad never been correctly informed as to either its character 
or its terms. Now that 1 am informed by you of the real grounds 
upon which your pretentions rest and perceive from your disclosures 
that such grounds cannot support your claims, I distinctly disavow all 
and any liability whatever to you, upon the basis of your alleged con¬ 
tract, and I leave you to take such course as you may see 
89 proper for the establishment and the enforcement of your 
claims. 

Very respectfully yours, 

MARY H. MURRAY. 

A Copy. 

“Exhibit No. 9.” 


“Exhibit No. 64.” 


Harrisonburg, Va., June 11th, 1901. 
Mrs. Mary H. Murray, West River, Md. 


Dear Madam : Your recent letter was surely written in anger, 
and without conference with your brother, Dr. Cheston Morris to 
whom I have referred you. My desire — to save you from attorney’s 
fees and costs, and for that reason I wrote you as I did. I again take 
the liberty to suggest that, before you do embark in litigation in 
which I feel sure you will be unsuc-essful, you do confer with him, 
or any just man, as to what shall be done between us. 

Yours truly, 

JOHN E. ROLLER. 


Diet. 


A Copy. 


J. F. B. 


“Exhibit No. 9a,” 


Exhibit No. 65. 

Cumberstone, Md., June 18th, 1901. 


Gen. John E. Roller. 

Dear Sir: Yours of the 11th received and I have referred the 
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whole matter to my Attorney Major Holmes Conrad from whom 
you will doub-less he-r when the proper time arrives for doing so. 
Yours truly, 

MARY H. MURRAY. 

A Copy. 

J. F. B. 


90 Demurrer to Amended and Supplemental Bill. Filed Sept. 

19, ’06. 

The defendant, Mary II. Murray, demurs to the original bill as 
amended by an amended bill filed January 10th, 1902 and bv an 
amended and supplemental bill filed April 27th, 1906, and says the 
same is not sufficient in law or equity, and for grounds of demurrer 
assigns the following: 

For grounds of demurrer to so much of said bill as set forth in the 
amended bill filed January 10th, 1902 she assigns the following: 

(1) . That the terms conditions and legal effect of the alleged 
“contract in writing” which it is charged the complainant made and 
entered into with one Emily Hollingsworth of the city of Phila¬ 
delphia in the early part of 1873, as the same are set out in the bill, 
are wholly inconsistent with, and repugnant to the terms, conditions 
and the legal effect of the contract embraced in the three letters filed 
with the amended Bill, and made part thereof as “Exhibits 1, 2, and 
3, on which it is alleged in the Bill, and said ‘contract in writing” 
was based. 

(2) . That upon the alleged “contract in writing,” evidenced by 
the three letters filed with the amended bill, as part thereof, the com¬ 
plainant shows himself, not to be entitled to the relief praved in the 
Bill. 

(3) . That by the terms, conditions and legal effect of the alleged 
contract in writing, as the same is evidenced by the three letters filed 
with the amended Bill, as part thereof, it is manifest that said con¬ 
tract, by its express terms, is in violation of public policy, and is such 
as a court of equity will not countenance or enforce, in this, that the 
complainant, John E. Roller, did by his said contract with the 

said Emily Hollingsworth, undertake and agree to prepare, 

91 institute and prosecute, in the Courts of the State of Virginia, 
such proceedings as might l>e found necessary for the recovery 

of the lands in the Bill mentioned, and to pay out of his own private 
means, all the expenses of such litigation, in consideration whereof 
the said Roller was to receive as his compensation therefor, one-fifth 
of the net proceeds of all the lands so recovered. 

(4) . That the allegations of the said Bill are inconsistent, re¬ 
pugnant and uni-telligible in this, viz. It alleges “that on or about 
the 1st of March 1889, the said Emily Hollingswarth, without any 
consideration therefor whatever, made a deed of gift of the unsold 
portions of said land to Man’ H. Murray, wife of Henry M. Murray,” 
and then further alleges that “the said Mary H. Murray, wife of 
Henry M. Murray agreeing, in consideration of said conveyance, as 
she was bound to" do as a matter of honor any way, to carry out the 
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contract between said Emily Hollingsworth and your complainant ” 
and the further alleges “and the said deed of April 1, 1889, was made 
to Mary H. Murray, upon the consideration in part, that she would 
carry out in good faith, just as her grantor Emily Hollingsworth 
had done, the agreement aforesaid with your complainant.” 

(o). 1 hat it appears from said Bill that by the concurrent action 
of all the persons who were parties to the bonds and deed of trust 
grsen by said W heelock, the said bonds and deed of trust were can¬ 
celed, released and the entire action rescinded, so that no debt was 
due from said V heelock at the time of the institution of this suit, 
and no lien existed on said land, by virtue of the deed of trust, and 
that it hence appears on the face of the bill, that the relief prayed for 
cannot be granted. 

92 (6). That it appears that Wheelock made the cash pay¬ 
ment agreed to be paid by him on his purchase of said 

land, and that he made the first deferred payment on said purchase, 
and that the complainant John E. Holler received his alleged one^ 
fifth share of these two payments, and that no further or other pay¬ 
ments were made by \\ heelock on his said purchase, so that it ap¬ 
pears that the complainant has already received all of the purchase 
money paid by Wheelock, to which, under the alleged contract be¬ 
tween the complainant and Emily Hollingsworth, lie was entitled 
to receive under the sale to Wheelock. 

(7). That it appears that the complainant Roller had no lien 
on the land sold to Wheelock, and no estate therein, but that his 
only right was to have paid over to him one-fifth of the net proceeds 
of any sale that might be made of said land, and that any notice he 
may have given to AVheelock even if given before such sale, or be¬ 
fore the payments of purchase money made by Wheelock, could 
only affect Wheelock to the extent that there mav have been default 
of failure in the payment to complainant of his alleged one-fifth part 
of such proceeds, and that it does not appear by this Bill, and is not 
alleged that any such default or failure occurred. 

And for grounds of demurrer to so much of said bill as appears 
in the amended and supplemental bill filed April 27th 1906 she 
assigns the following: 

(1). The amended and supplemental bill sets up an entirely new 
and different, and inconsistent contract from that alleged in the 
original bill and the one alleged in the amended bill filed January 
10th 1902 differing in terms, substance, and date. The contract as 
charged in the original bill — as follows: 

‘‘That in the early part of the year 1873 through Richard 

93 C. McMurtrie a distinguished lawyer of the city of Phila¬ 
delphia, he entered into a contract with Emily Hollings¬ 
worth, of said city, under which he agreed to recover for her a 
tract of land of 52, <«>7 acres, known as the Hollingsworth sur¬ 
vey lying partly in the county of Augusta, and partly in the 
County of Rockingham in the State of Virginia, and partly in the 
County of Pendleton in the State of West Virginia; which had 
been sold away from the owners thereof for taxes, and was then 
claimed by others adversely, the said Emily Hollingsworth agreeing 

8—2993a 
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to give to your complainant as a compensation for his services one- 
fifth o g the “net proceeds of all lands recovered/’ it being agreed 
that there should first be paid out the said proceeds any and all ex¬ 
penses connected with the matter in the State of Virginia including 
the expenses of any suits that might l>e necessary, and of the sale 
of said lands the said Emily Hollingsworth to pay all expenses that 
might he incurred outside of the State, it being further stipulated 
and agreed that the interest of your complainant in said lands 
should not be sold unless your complainant agreed to the price, 
and that no sale should he made regardless of the interests of your 
complainant. 

The amended bill of January 10th, 190*2, charges “that this con¬ 
tract was based upon the letters addressed to*your complainant by 
the said R. C. McMurtrie, agent as aforesaid, dated January 24th 
1873 which was replied to by your complainant by letter dated 
February 1st, 1873, and the modifications contained in that letter 
accepted by letter of the said R. C. McMurtrie dated February 3d 
1873, copies of which letters are filed herewith marked 1, 2, 3 and 
prayed to be read as part of this bill. This contract was not only au¬ 
thorized by said Emily Hollingsworth but was subsequently ratified 
by her on several occasions.” 

94 The amended and supplemental bill filed April 27th 1906 
adopts the allegations of the former bills and makes them a 

part of the amended and supplemental bill, and in addition, 
charges: 

“That it appears, however, that said amended bill of complaint 
has been misunderstood and that these letters have t>een supposed 
to have embodied the contract intended to he referred to in them, 
the contract upon which this complainant has brought this suit, 
when in fact it was subsequently made and entered into, in writing, 
between the stud Emily Hollingsworth and this Respondent. 

That at the time said amended trill was prepared, your com- 
plain-t was unable to lay his hands upon the said written con¬ 
tract, or that would have been filed with the said amended hill in¬ 
stead of the letters aforesaid, but having found the same since, in 
order to relieve the court from any trouble in regard to the enforce¬ 
ment of the contract in writing, between this respondent and the 
said Emily Hollingsworth as against the defendants, he now files a 
copy of said formal contract signed both by your complainant and the 
said Emily Hollingsworth which as the Court will preceive, is free 
from the objections to the contract supposed to have been emlx>died 
in the letters aforesaid, said contract is marked exhibit No. 4 and is 
prayed to be read as part of this bill. 

(2) . It is surcharged with irrelevant and immaterial matter, the 
relevancy of which is not apparent on the face of the bill, and which 
presents no issue in which the defendant can properly join under 
the prayer for relief. 

(3) . In the amended and supplemental bill, filed April 27th, 
1906, the complainant charges “that the said written contract was 

thereafter, to-wit, on the 10th day of July 1875 signed by 

95 her (Emily Hollingsworth) and a copy thereof returned to 
your complainant but subsequently mislaid by him.” While 
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there is filed with said amended and supplemental bill as Exhibit 62 
to be read as part thereof a letter from the complainant to Mrs. Mary 
H. Murray, the defendant, dated May 7th, 1901, in which he de¬ 
clares “that the contract between Miss Emily Hollingsworth and 
myself was contained in the following letters”; and then follows the 
correspondence that Mr. McMurt-ie and himself — in January and 
February 1873 referred to by him as “the following letters,” being 
the same contract charged in the original bill and the same letters 
referred to in the amended bill as containing the contract between 
the complainant and Miss Emily Hollingsworth. 

(4) . So much of said bill as amended and supplemented as 
prays for a discovery is demurred to on the grounds. 1st. That 
there is no averment in the bill that the discovery prayed for is 
material or necessary. 2. It does not appear from the said bill 
that the complainant has not, or cannot produce, the originals of 
the pretended agreements of which copies are tiled with stud bill and 
the originals of which said pretended agreements are demandsd of 
the defendant. 

The defendant demurs to said bill as amended amd supplemented 
upon the further ground. 

(5) . That the prayer of the bill as amended and supplemented 
is Vthat the right of your complainant to one-fifth of said purch-se 
money due from George A. Wheelock under the deed of trust of 
January 23rd, 1893, may l>e decreed to him, and that the deed of 
trust given to secure the same may be enforced.” Although the 
fact is alleged in the original bill, that the deed of trust of Janu¬ 
ary 23rd, 1893 has been released by the concurrent action 

96 of all the parties thereto, and that it has ceased to be a se¬ 
curity for any debt due from said Wheelock, but that the 
debt due from Wheelock, had been cancelled. 

For further grounds of demurrer the defendant Mary H. Murray, 
assigns the following: 

That the alleged contract of July 10th, 1875, (what purports to 
be a copy of which) is filed with the amended and supplemental 
bill, is in violation of public policy, and cannot be enforced at law 
or in equity in this to-wit: that said contract provides, that “Emily 
Hollingswort is to be at no time required to pay any money con¬ 
nected with the litigation in Virginia. If these expenses are paid by 
John E. Roller he is to be reimbursed out of the proceeds of the 
. land recovered. Emily Hollingsworth agrees to convey to John E. 
Roller one-fifth of all lands recovered to him; he agreeing however 
to bear his proportions of the expense of litigation.” 

HOLMES CONRAD, 

CONRAD & CONRAD, 
Counsel for Mrs. Mary H. Murray. 

As a further ground of demurrer that the Compl-t has neither the 
original nor a properly certified copy of the said alleged contract 
of date Jan’y 10, 1875, filed as “Ex. 4” with the said Supplemental 
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Opinion of Court — Mar. 19, 1907. 

This cause comes on to be decided on a demurrer by Mary H. 
Murray to the Bill as amended by an amended bill filed in 1902 
and as amended and supplemented by an amended and supple¬ 
mental bill filed Apr. 27, 1906. 

The grounds assigned for the demurrer go both to the character 
of amendment, it being objected that the new matter intro- 

97 duced by way of amendment makes a new and different 
case from that presented by the original bill, and to the 

merits of the case presented bv the bills and the exhibits filed with 
them, it being insisted in this behalf that the contract set up by 
complainant and relied on as the foundation of the claim he invokes, 
the powers of the Court to enforce is champertous and void. In 
view* of the opinion I have reached upon the latter question, it is 
hardly worth while to pass upon the question of pleading. I may 
say, however, that I consider the amendments made as well within 
the privileges of our practice with respect to amendments. 

All three of the bills assert as the gravamen of the plaintiff’s 
case an Equitable right to one-fifth of the purchase price arising on 
the sale of the Hollingsworth lands by Mrs. Murray to Geo. A. Whee- 
lock (apparently relying on an equitable assignment, though without 
so naming the Equity claimed) and to the benefit of the security of 
the deed of trust by Wheelock upon the land to secure the purchase 
money. Notice to Wheelock of the plaintiff’s rights being alleged; 
and the prayer of all the bills is that these rights of the plaintiff be 
declared and established by the court, and that the Wheelock deed of 
trust be enforced for plaintiffs benefit notwithstanding the subse¬ 
quent release of that deed of trust and of Wheelock by the act of Mrs. 
Murrav. The averments relative to the contract with Miss Emilv 
Hollingsworth which constitutes the foundation of the Equity as¬ 
serted and the relief sought do vary slightly in the various bills, 
but not, in my judgment, in any material respect affecting the 
character of the claim asserted on the relief sought. They each, if 
valid, result in giving the plaintiff the Equity he claims, to-wit, a 
right to a one-fifth share of the proceeds of the sale of the 

98 lands. If a plaintiff misdescribes his contract in his bill, 
or in his original bill omits to mention a subsequent modi¬ 
fication or a reexecution of the contract sued on, he can certainly 
correct the error or omission by amendment before an answrer is 
filed or evidence is taken, and even after the taking of evidence 
discloses the fact that the contract forming the subject matter of the 
suit was different from that described in the bill, the plaintiff may 
be permitted to amend his bill to conform to the proofs. 

The argument of counsel was more particularly addressed at the 
hearing to the validity of the contract or contracts set forth in the 
plaintiff’s pleadings and exhibits as the foundation of his claim as 
affected by the question of Champerty, and this qu&stion is one of 
more serious concern. I cannot agree with the idea suggested in 
the argument that the w T hole law T of Champerty is obsolete and in- 
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operative in .Virginia. The latest legislative enactment relative to 
counsel fees is section 3201 A. of Pollard’s Code (Acts 1904 p 263) 
the last paragraph of which is in these words: “Provided that 
nothing herein contained shall affect the existing law in respect to 
Champertous Contracts.” The old conception that a contract bv an 
attorney for a contingent fee came under the ban of the law against 
Champerty hiw been repudiated in many of the American States 
and, among these, in Virginia. In very few if any jurisdictions, 
“''e'er, is it held that a contract by an attorney to understake and 
carry on litigation at his own risk as to costs in consideration of a 
.-hare of the anticipated recovery, is not contrary to the policy of 
the law, Champertous and void. 

oo m ( l««8tion of this sort was decided or raised in the case of 

99 McDonald v. Logan, 2 Va., Decisions, 687 (cited by counsel 

for complainants). That was not a suit to enforce a claim for 
counsel fees It was a suit brought by the client (Logan) against 
his counsel to recover of them the proportion of the charges which 
had come out of his share of a certain fund administered bv West 
\ irginia Courts in the course of litigation in that State, the felief 
bemg demanded by Logan against his counsel on the ground that 
under Ins contract with them his counsel were to receive 50 per 
cent of the recovery and out of it pay all costs and charges. The 
counsel had already received their compensation, and the suit was by 
the client to recover back a portion of it. No question of Champerty 
was raised, but the recovery claimed was denied J 

The latest expression of our Court of Appeals on the subject of 
Champerty is found m the case of Nickels v. Kane, 82 Va., 309, in 
winch it is said: “Champerty may he defined to he a bargain rith 
the plaintiff or defendant in a suit for a portion of the land or other 
matters sued for in case of a successful termination of the suit 
which the champertor undertakes to carry on at his own expense; 
and Champerty avoids the contracts into which it enters.” And it is 
expressly stated further on in the opinion that the principles of the 
Common law with reference to Champertous contracts remain in 
force in \ irginia. So far from being obsolete law is it that there are 
many late cases m the various States of the Union and in the Federal 
Courts in which the law has been applied, and the cases and text 
writers are practically uniform in holding that a contract by an at¬ 
torney to undertake and carry on litigation at his own risk, or without 

inn COS kr° r c ien t’ fo . r ® ?1, are of the recovery, is contrary to 

100 public policy and void. The following are instructive cases on 
the subject: * 

Peck v. Heurich, 167 U. S., 624. 

Johnson v. Van. Wyok, 41 L. R. A., 520. 

Geer v. Frank, 45 L. R. A., 110. 

The employment undertaken by the complainant in this case was 
the recovery of o2000 acres of mountain land, known as the Hoi- 
lingsworth survey, which had been sold for taxes during the war 
and was, at the time of the contract in question, held adversely bV 
various claimants thereof under hostile titles. The complainant 
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stated orally at the argument that the number of adverse holders 
was about 200. The original contract between complainant and his 
client, Miss Emily Hollingsworth, of Philadelphia, appears from 
the amended bill filed in 1902, to have been made by correspondence, 
the letters evidencing the contract being Exhibits 1, 2 & 3 filed 
with that bill and prayed to lie read as part of it. The first of these 
letters is one from It. C. McMurtrie. the attorney and agent of Miss 
Hollingsworth in Philadelphia, to General Holler, dated Jan. 24, 
1873, and it states the conditions of the proposed employment in 
distinct terms, saying: “Miss Hollingsworth will agree to give 
you one fifth of the net proceeds of all lands recovered, you paying 
all expenses of the litigation that may l>e necessary for that purpose 
so that she is required at no time to pay any money for anything 
connected with the business.” To this letter the complainant wrote 
an answer (Exhibit 2) on February 1, 1873, in which he said: 
“I regard your letter of the 24th as a substantial acceptance of 
my terms. 1 ask two limitations upon the proposition contained 
in your letter. First, that Miss Hollingsworth shall hear the ex¬ 
pense of any proceedings that may l>e necessary in Philadelphia 
(“it appears elsewhere that Miss Ilolingsworth was not at 

101 that time the owner of the legal title, but had to acquire 
it,”) I will bear all expense in Virginia, connected with the 

suit, but am not willing to pledge myself to any expenses outside 
of the State because I can’t anticipate the amounts of them. Second, 
that my interest in the land shall not be sold, unless I agree to the 
price. As your letter reads she could sell at any ju ice and I must 
be content with my share of the “net proceeds.” By net proceeds, 
1 presume you mean j)roceeds after deducting expenses of suit 
and sale.” On Feb. 3, 1873, Mr. McMurtrie answered the letter 
of Gen’l Roller accepting the limitations or qualifications pro¬ 
posed by him. These letters evidence the consummation of a con¬ 
tract. which it is alleged was authorized and aj)|*roved by Miss Hol¬ 
lingsworth. The contract effected by them fulfills completely the 
definition of Champerty and falls under the prohibition of the law. 
That the contract so evidenced was the original contract of com- 
plainant’s employment, under which he acted and instituted various 
actions to recover the lands in question, is not negatived by the 
averments of the supplemental hill, as 1 construe them. If the 
supjdemental bill- were so intended, I conceive that the Court would 
not be bound on demurrer to give effect to such intendment if the 
contrary aj>pearcd from the plaintiff's exhibits or from his case 
as a whole, but would interpret for itself the documents and con¬ 
tracts exhibited in the light furnished by their own provisions and 
surrounding circumstances, and in the light of the other Exhibits 
and the other allegations of the pleadings. The three letters filed 
as Exhibits 1, 2 & 3 themselves evince a contract and the amended 
bill proceeds: “Subsequently your comjdainant acting as the at- 
tornev for the said Emilv Hollingsworth, bv the institution of suits 
and otherwise, recovered the whole of said tract of land from 

102 those holding the same adversely, and he thus became en¬ 
titled to the compensation which had been agreed upon be- 
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tween him and the said Emily Hollingsworth under the contract 
aforesaid.” But in Exhibits No. 5 and 6 (filed with the Amended 
and supplemental hill), being letters from Complainant to Miss 
Hollingsworth dated May 31, 1875 and June 3, 1875, the Complain¬ 
ant refers to a tract of 10075 acres which had at that time been re¬ 
covered and encloses to her a deed to be executed bv her to convev 
tojiini a 1/5 interest therein, saying in the letter of June 3, 
187o: “As to the deed which I'enclose to you, you will find that it 
is in exact accordance with Mr. McMurtrie’s offer to me by letter 
of Jan. 24, 1873 and my letter of acceptance Feb. 1, 1873,” and 
later in the same letter, “I agree with you in thinking there ought 
to be a regular contract in writing between us signed and acknowl¬ 
edged and will prepare one if you wish it. I have rested content 
vwth Mr. McMurtrie s letters, knowing that he would do just what 
he had promised for you.” The Amended and Supplemental Bill 
does seek to mitigate the force of the exhibits evidencing the orig¬ 
inal contract, and avers that the reference to them in the amended 
bill has been misunderstood in that they have been supposed to 
“embody the contract intended to be referred to in them, the con¬ 
tract upon which this complainant has brought this suit, when in 
fact it was subsequently made and entered into in writing between 
the said Emily Hollingsworth and this respondent.” I understand 
this averment to mean, not that the contract evidenced by the letters 
ne\er existed; but that the contract was later reduced to the form 
of a written instrument, upon which latter complainant bases his 
claims. The written contract subsequently signed by the 
parties is filed as Exhibit No. 4 with the Amended and Sup¬ 
plemental bill. It bears date Julv 10, 1875 and is mani¬ 
festly the contract, to be drawn alluded to in Gen’l Roller’s letter 
of June 3, 1875 (Ex. No. 6), in which letter Exhibits 1, 2 & 3 
(the letters of 18/3) are referred to as evidencing the contract ex¬ 
isting between the parties, and the contract which it was proposed 
to reduce to the form of a signed instrument. Exhibit No. 7 is 
a letter from General Roller to Miss Hollingsworth dated July 7, 
18/5, in which he says: “I enclose our agreement prepared in ac¬ 
cordance with your request. I enclose duplicate copies. Retain 
one and enclose the other to me. Please have Mr. McMurtrie to ex¬ 
amine it in connection with our letters of Jan. 24, 1873, and Feb. 
1, 1873, respectively.” Here the letters of 1873 are again invoked 
as the evidence of the contract existing between the parties and 
to verify the correctness of the written instrument enclosed to be 
signed. The Amended and Supplemental Bill alleges that the 
written instrument was signed and that that is the contract on 
which this suit is brought. Is this contract free of the illegality 
of the original undertaking? If it is ambiguous in respect to the 
matter of costs and expenses, it is to be construed in the light shed 
upon it by Exhibits 1, 2 3 and the correspondence attending its 

preparation and execution, and these, I think leave no room for 
doubt about the question. It is to l>e remembered also that the em¬ 
ployment of the complainant as evidenced bv the letters took place 
about Feb. 1, 1873, while Exhibit 4 is datedVuly 10, 1875, so that 
nearly two and a half years had elapsed between the commencement 
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of his connection with Miss Hollingsworth as her counsel and the 
execution of Exhibit 4, and in this interval of time much had been 
done in the performance of his undertaking to recover the 

104 land. Exhibit 4 recites that of the 52,000 acres of land, 
there had already been recovered the Loose tract of 13,800 

acres, the Davis tract of 2700 acres and the Grav J. Pevton tract 
of 10,075 acres, aggregating in all 26,575 acres. With respect to 
costs and expenses Exhibit 4 contains the following provisions: 
“Emily Hollingsworth agrees to pay” * * * “all expenses 

which may be incurred in the expected litigation outside of Vir¬ 
ginia, all expenses in Virginia of the litigation that may be necessary 
and expenses of any sale that may be made are to be paid out of 
the proceeds of the lands recovered. Emily Hollingsworth is to be 
at no time required to pay any money for anything connected with 
the litigation in Virginia. If these expenses are paid by John E. 
Holler he is to be reimbursed out of the proceeds of the land re¬ 
covered.” The contract in terms covers the whole 52000 acres of 
land applying to those portions which had at that time already 
been recovered as well as to those portions yet in controversy, and 
I am disposed to agree with counsel for complainant that the lands 
alreadv recovereed furnished the means, under the terms of the 
contract, to the extent of their value, for the payment of costs at¬ 
tending the unfinished litigation as well as the cost of that which 
was ended. Yet if this is so, it is in exact conformity with the 
original contract evidenced by the letters of 1873, by which it was 
agreed that GeiTl Holler should have 1/5 of the net proceeds of 
the land, meaning by net proceeds, as stated, “proceeds after de¬ 
ducting expenses of suit and sale.” Under the circumstances re¬ 
cited I am unable to preceive how the signed writing of July 10, 
1875, can be considered a new contract, purged of the illegality that 
inhered in the old. It was obvi»ouly intended as a reduction to 
formal writing of the agreement evidenced by the letters, 

105 and it conforms to and ratifies that agreement. Under the 
original agreement the complainant vcas to be reimbursed 

his outlay for costs and expenses, in the event of success, out of the 
lands recovered and the paper of July 10, 1875, recognizes this 
fact and applied it to the existing situation. There are other con¬ 
siderations affecting the paper of July 10, 1875, which brings about 
the same result. If it were the only evidence of the contract be¬ 
tween the parties, the first and last, would it not be open to the 
same objection of illegality. In it General Roller distinctly under¬ 
takes to institute and carry on litigation to recover the 52000 acres 
of land, and in it he and his client distinctly stipulate that the 
latter “is to be at no time required to pay any money for anything 
connected with the litigation in Virginia. If these expenses are 
paid bv John E. Roller he is to be reimbursed out of the proceeds 

of the land recovered.” Here the client is distinctlv indemnified 

•/ 

against costs by the counsel, and such a contract is no less Cham- 
pertous than one in which it is affirmatively provided that counsel 
shall stand the costs. 

6 Cyc. p. 858 & seq. 

5 Am. & Eng. Enc. Law (2 Ed.) 829. 
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It is urged by counsel against this construction that the contract 
made the land recovered liable for costs and charges, and that enough 

n recovered at that time (July 10, 1875) to answer 
this purpose. But the client* was none the less indemnified against 
liability, and the land might prove inadequate for the purpose. This 
was sufficiently within the range of possibility to make the matter 
of the client’s exemption the subject of an express stipulation. It 
appears that the land was wild mountain land, having only a 
106 speculative value, while the suits to be brought were of a kind 
attended with heavy expense. Moreover if this contract is to 
be construed as having relation in date to the commencement of com¬ 
plainant’s connection with Miss Hollingsworth as her counsel (as 
argued in his behalf) then at that time no land had been recovered, 
and the whole undertaking was at complainant’s risk as to costs by 
the clause exempting Miss Hollingsworth from liability. 

\ iewing Exjiibit No. 4 again, from the standpoint of its own date 
(July 10, 1875). It binds Miss Hollingsworth to compensate Gen’l 
Roller with 1-5 of the lands, of all the 52000 acres recovered or to be 
recovered. For what? Certainly not only for the services to be ren¬ 
dered in the future in connection with the unsettled controversies 
affecting those portions of the land then not yet recovered—aggregat¬ 
ing about 25000 acres—But manifestly in consideration of his serv¬ 
ices rendered and risks assumed under the contract of 1873 and in 
and about- the recovery of the 26,575 acres which on July 10, 1875 
had already been recovered, and his services rendered and risks as¬ 
sumed under the provisions of the same contract in and about the 
proceedings looking to the recovery of those portions of the land 
which had not yet been recovered in 1875, as well as the services still 
to be rendered when Exhibit 4, was signed. A bond given for a fee 
due under a Champertous contract is void, and so likewise is any other 
contract for such a consideration. Neither is the contract of July 10, 
1875, severable so as to distinguish the valid from the illegal parts 
even if it were held to be an independent contract without vice of 
its own so far as future transactions were concerned. It would be im¬ 
possible to determine to what extent the services rendered and the 
risks assumed by the complainant under the contract of 1873 
107 operated as the consideration for the promise to pay him 1-5 
of the lands yet unrecovered in 1875. The contract of 1875 
is an entire thing, and the illegality of the original contract is in¬ 
separably a part of it. 

Trist v. Child, 21 Wall., 441. 

As a further argument against the demurrer it is insisted by coun¬ 
sel for complainant that the demurrant, Mrs. Murray, is a stranger 
to the contract, and that a stranger to an illegal contract cannot set 
up the illegality as a. defence. The abstract proposition of law as 
stated is doubtless correct, but I do not think the authorities sustain 
the application of the principle to the situation of this case. 

The rule applies when the illegality does not appear on plaintiff’s 
own showing, but is brought into the case in an affirmative way by 
the defendant as matter of defence as by plea or answer, or where the 

9—2993a 
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illegal contract is collateral to the matter in suit. When the illegal 
contract is the substance of his suit and the illegality appears by the 
plaintiff’s pleadings, and a demurrer is interposed, or the question is 
otherwise brought to the attention of the court, the law is, I think, 
that the illegality thus appearing will defeat the suit. The case of 
Johnson v. Van Wyck, 41 L. R. A. 520, decided by the District of 
Columbia Court of Appeals, is a learned and instructive authority on 
this question, and on pages 528 and 529 a number of eminent judges 
are quoted at length in siipj>ort of the decision. The case of Pock v. 
Heurich, 167 U. S. 624, also illustrates the rule: and this result would 
seem to follow necessarily from the general principles of Equity rela¬ 
tive to illegal contracts. 2 Pom. Eq. Juris. (3d Ed.) secs. 936-939. 

If M iss Hollingsworth had conveyed the land to Mrs. Murray in 
consideration or on condition that she should pay to Gen’l 

108 Roller 1-5 of the proceeds realized on a sale of it, or that the 
grantee should hold a 1-5 interest as trustee for Gen’l Roller’s 

use, Mrs. Murray could not have pleaded to a suit by Gen’l Roller to 
enforce the provisions of this deed for his benefit, that the benefit 
accruing to him under the deed was the result of a former Champer- 
tous contract between Gen’l Roller and her grantor. In that case he 
would rely upon the deed and the contract evidenced by it, and the 
consideration which moved Mis* Hollingsworth to make these pro¬ 
visions would not appear, and Mrs. Murray would not be allowed to 
bring it in a* affirmative defence for the purpose of relieving herself 
from the obligations of a legal contract l>etween herself and her 
grantor. 

1 do not regard Mrs. Murray, however, as a stranger. On the con¬ 
trary she is a privy in estate to Miss Hollingsworth, her grantor, and 
a privy also to tlie contract with General Roller. The Bills allege 
(original and amended) that Miss Hollingsworth made a deed of gift 
of the land to Mrs. Murray, the latter “agreeing to carry out the con¬ 
tract” between complainant and Miss Hollingsworth. In Exhibit 
No. 52 with the supplemental bill, being a letter of Nov. 18, 1892, to 
Gen’l Roller. Mrs. Murray says that when Miss Hollingsworth deeded 
the land to her it was with the distinct understanding that the con¬ 
tract with Gen’l Roller was to be “as binding upon me” (Mrs. Mur¬ 
ray) “as it had been ui>on her” (Miss Hollingsworth), and con¬ 
tinues: “I would suggest that you prepare a simple statement show¬ 
ing that we stand in Miss Hollingsworth’s place as regards the former 
contract, and we will submit such paper to Mr. McMurtrie for ap¬ 
proval and if he thinks it the thing for both sides, we will then sign 
it,” and in General Roller’s reply of Dec. 19, 1892 to Mrs. Murray 
(Exhibit No. 53) he says: “You say that, you have hereto- 

109 fore given me assurance that you had received the deed with 
the distinct understanding that my contract with Miss Emily 

should be as binding upon you as upon her. You are simply mis¬ 
taken_such assurance w ould have l>een acceptable to me and would 

have satisfied me for a reasonable time, and perhaps until now’, but 
what seemed a studied refusal on your part, to acknowledge the fact 
in a formal way, was far from satisfactory. If you are to take the 
shoes (as we lawyers say) of Miss Emily Hollingsworth, all right.” 
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It furthermore appears that at the time of the conveyance to Mrs. 
Murray the litigation involved in the recovery of the land had not 

iocn * T^ ie i ^ sa * vs conveyance was made on or about April 1 
1869. In the letter of General Roller of Dec. 19, 1892 (Ex. 53), 
after expressing his satisfaction for the present with Mrs. Murray’s 
assurance as to his contract being as binding upon her as it was upon 
Miss Hollingsworth, he says: “I shall at once push the Nelson case 
to trial and when that is ended shall demand a formal deed,” that is, 
the deed for the 1-5 interest he had repeatedly asked for. And in 
Mrs. Murray’s letter to General Roller of Nov. 18, 1892 (Ex. 52), 
she speaks of Gen'l Roller as her counsel and makes inquiry about the 
Nelson case. It would seem therefore, that Mrs. Murray is not only 
a privy in estate to Miss Hollingsworth, with the right to make any 
defence to Gen’l Roller’s demand that Miss Hollingsworth could have 
made (Green v. Kemp 7 Am. Dec. 109, and notes,) but that she ex¬ 
pressly took over the contract to l>e bound as Miss Hollingsworth was, 
taking Miss Hollingsworth’s shoes in the contract with Gen’l Roller’s 
consent, and became his client, under the terms of the contract, be¬ 
fore the litigation was ended. 

It is also urged on behalf of Complainant that even if he 
110 cannot recover on the contracts alleged in his pleadings, he is 
entitled to recover reasonable compensation for his services on 
a quantum meruit. There are authorities both for and against this 
proposition, but the question is not one to be decided in this cause. 
Any claim upon a quantum meruit is a legal demand, to be asserted 
at law. The doctrine that when a Court of Equity once acquires juris¬ 
diction of a cause it will do full justice between the parties though in 
doing so it has to administer and decide rights and questions properly 
pertaining to the common law jurisdiction, does not apply to the case 
of a bill which goes out of Court on a demurrer for want of Equity. 

It is incidentally mentioned as a matter of evidence in the 
Amended and Supplemental Bill, and alluded to in the briefs for 
complainant, that General Roller obtained a deed of conveyance from 
Miss Hollingsworth for a 1-5 interest in a certain tract of 10,075 acres 
lying in West Virginia, part, of the 52,000 acres and that this deed 
was returned to Miss Hollingsworth for certain purposes and never 
returned to him. 1 do not understand that this circumstance is 
brought forward as an independent ground of relief as to the 1-5 
interest in the particular land concerned. The pleadings are not 
framed with a view to relief on that account, and this Court would be 
wanting in territorial jurisdiction. 

The Court is of opinion to sustain the demurrer and dismiss the 
Bills, and that the injunction heretofore awarded on the prayer of 
the Amended & Supplemental Bill be dissolved. 
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In Chancery. 

John E. Roller, Complainant, 

vs. 

Geo. A. Wiieelock, Mary H. Murray & Other-, Defendants. 

This cause came on to be further and finally heard this 

111 24th day of June. 1007, on the original bill, the amended bill 
and the amended and supplemental bill of the Complainant, 

on the demurrer of Mary II. Murray to said hill as amended and 
supplemented, on the joint and separate demurrer of the-Chesapeake 
& Western Company and the Pocahontas Company to the hill as 
amended and supplemented, which demurrer was presented and filed 
hv leave of Court after the decision of the case but l>efore the entry of 
this decree, on the motion of the Complainant for leave to file a 
further amended hill which further amended bill was tendered in 
writing and is lodged with the papers of the cause as part of the 
record marked “Amended hill tendered and rejected,’ on the objec¬ 
tion of Mary IT. Murrav to the filing of said last mentioned amended 
bill, which hill was tendered after argument and after the court had 
delivered its decision, on the papers heretofore read, the proceedings 
heretofore had, the exhibits filed, and the arguments of counsel. 

On consideration whereof, leave to file said lart mentioned amended 
bill is denied, and the Court being flf opinion that the contract be¬ 
tween the Complainant and Emily Hollingsworth described in the 
plaintiff’s pleadings and which is sought to be enforced in this suit is 
champertous and against public policy and not enforceable in a Court 
of Equity, doth adjudge, order and decree that the demurrer of said 
Mary H. Murray to the hill a* amended and supplemented l»e and the 
same is sustained; and that the demurrer of the Chesapeake-Western 
Company and the Pocahontas Company l>e sustained pro forma. And 
the Court doth further adjudge, order and decree that the injunction 
heretofore awarded in this cause l>e dissolved, and that the First Na¬ 
tional Rank of Harrisonburg do pay to said Man II. Murray, or to 
Conrad & Conrad, her attorneys, the money on deposit with 

112 said hank to the credit of this cause under former orders of 
the Court. 

And the court doth further adjudge, order and decree that the bills 
of complainant he dismissed hut without prejudice to his right to in¬ 
stitute other proceedings \i|>on a quantum meruit if he In? so advised, 
and that the defendants recover of the complainant their costs about 
their defence in this behalf expended, and this cause is dismissed from 

the docket of the court. . . . 

On motion of the complainant by counsel the operation of this de¬ 
cree is suspended for 90 days from the rising of the court, on condi¬ 
tion that the complainant or some one for him enter into bond with 
sufficient securitv liefore the clerk of this court, as provided by law 
in the penaltv of $1,000.00. And it is entered of record that after 
the decision evidenced by the foregoing decree and before the entry 
of the decree, the complainant renewed his motion that the cause be 
retained bv the court to be proceeded in by the plaintiff upon a 
quantum meruit as he might be advised, but this motion was denied. 
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113 Plaintiff’s Exhibit “D” to Bill. 

Filed February 3, 1916. 

In the Supreme Court of Appeals of Virginia, at Staunton, Va. 

Record No. 1331. 

John E. Roller, Appellant, 
vs. 

Mary H. Murray et als., Appellees. 

i 

Amended Bill. 

To the Hon. T. N. Haas, Judge of the Circuit Court of Rockingham 

County, Virginia: 

The amended bill of complaint of John E. Roller respectfully 
represents: 

That on the fourth day of December, 1907, he instituted a suit 
in this honorable court wherein he was plaintiff and Mary H. Mur¬ 
ray, The Chesapeake-Western Company, a corj>oration, The Poca¬ 
hontas Company, a corporation, The First National Bank of Har¬ 
risonburg, Virginia, a corporation, were defendants. 

That the original bill in said cause was filed at the 1st January 
Rules, 1908, and is in the following words and figures, to-wit: 

“To the Hon. T. N. Haas, Judge of the Circuit Court of Rocking¬ 
ham County, Virginia: 

Humble complaining your orator, John E. Roller, brings his bill 
of complaint and respectfully shows the Court: 

1st. That in the year 1872, shortly after the admission 

114 of complainant to the Bar as attorney-at-law, he was em¬ 
ployed by the late Emily Hollingsworth of the City of 

Philadelphia, as such attorney, to recover for her a tract of fifty- 
two thousand acres of land, situate in the Counties of Rockingham 
and Augusta, in the State of Virginia, and in the County of Pendle¬ 
ton, in the State of West Virginia, which had been lost to the true 
owners thereof, and your complainant immediately undertook the 
work and labor necessary in the premises, making extensive ex¬ 
aminations of title to a large number of tracts of land, investigating 
the titles of adverse claimants, locating interior as well as exterior 
lines of said survey, and of the numerous claimants thereto, in 
which he diligently and faithfully endeavored to discharge the 
onerous duties imposed by the said employment. 

2nd. That from time to time various parcels of said land were 
recovered from adverse claimants, compromise settlements having 
been made as to some, and others being recovered by actions of 
ejectment in the Courts of Virginia and West Virginia and in the 
United States Court with proper jurisdiction, until the entire tract 
of fifty-two thousand acres was recovered for the said Emily Hoi- 
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lingsworth, the actual litigation in court not being completed until 
sometime in the year 1893. 

3d. Your complainant does not deem it necessary to recite in de¬ 
tail the work and lal»or performed by him as aforesaid, resulting in 
great advantage to his said client, or to enumerate other and addi¬ 
tional labor and sendees performed by him in connection with the 
management and supervision of the sale of portions of the property 
and of options on the lands under which large sums of money 
were received bv his clients so that in the vear 1889 there had 

# %j 

remained of the said lands recovered as aforesaid, about fortv-four 
thousand acres not disposed of. from the proceeds of the sale of 
which your complainant was to receive payments on account of his 
said sendees. 

115 4th. On or about the 1st day of April, 1889, the said 
Emily Hollingsworth made a deed of gift of the said un¬ 
sold portion of said land amounting to al>out forty-four thousand 
acres, to her relative, Mary II. Murray in consideration of, and 
upon the condition that she should pay to your complainant one- 
fifth of the proceeds thereafter to be realized on the sale of the said 
land and that she should hold the same as trustee for your com¬ 
plainant : and your complainant avers and charges that the said 
Mary II. Murray accepted said deed for said consideration and upon 
said condition and became liable to your complainant for the said 
proportion of said proceeds of sale as and for the reasonable value of 
his services rendered by him as aforesaid, to Miss Hollingsworth, 
and to be thereafter continued and rendered bv him to the said 
Mary II. Murray, which the said Mary II. Murray thereupon agreed 
and promised to pay to your complainant. 

5th. Your complainant further avers that on the ‘23d day of 
Pcceml>er, 1892, Mrs. Murray in conjunction with her husband, 
II. M. Murray, sold and conveved the said fortv-four thousand acres 
to George A. Wheelock, except about one hundred acres at the 
Pendleton Spring, at the price of one hundred and thirty-two 
thousand dollars, and contemporaneously therewith accepted a Deed 
of Trust to Holmes Conrad, Trustee executed by said vendee, con¬ 
veying the same land in trust to secure the deferred ]>ortion of said 
purchase money aggregating one hundred and seventeen thousand 
dollars and the said deed was recorded on the 27tli dav of January, 
1893, copies of said deeds are herewith filed and prayed to be read 
and taken as a part of this bill. 

6th. Complainant further shows your honor that early in the 
year 1893, being apprehensive that the said Mary H. Mur- 

116 ray would not be willing to make compensation for his 
services as aforesaid, made a me?mrandum of suit and 

docketed a lis pendens against the said Marv H. Murray and 
George A. Wheelock, and subsequently being desirous of avoiding 
litigation, your complainant with-drew said proceedings in con¬ 
sideration of an agreement now to l>e referred to had with the said 
Mary H. Murray, namely: That the sale to the said Wheelock 
might stand without prejudice to the rights of your complainant 
in the premises and that he would receive in full satisfaction of his 
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services and claims an amount equal to one-fifth of the purchase 
money arising from the sale as aforesaid, to the said George A. 
\\ heelock, and thereupon the said Mary H. Murray paid to your 
complainant fifteen hundred dollars, less some small items of ex¬ 
penses deducted, and thereafter the further sum of fifteen hundred 
dollars, and subsequently two other sums, one of sixty dollars, and 
the other of thirty dollars, leaving owing to your complainant, ac¬ 
cording to the understanding and agreement, as aforesaid the sum 
of twenty-three thousand four hundred dollars, with interest on one 
thousand dollars, part thereof, from June 23rd, 1894, and on one 
thousand dollars, another part thereof, from December 24th, 1894, 
and on twenty-one thousand _ four hundred dollars, the residue 
thereof, from June 23rd, 1895, to be credited bv said payments of 
sixty dollars, April 3, 1895, and thirty dollars, July 12, 1895. 

7th. Complainant further shows the Court that" the said Emily 
Hollingsworth departed this life in the year 1895, having first 
made her last will and testament, an exemplified copy, marked 
Exhibit “W,” is filed herewith and prayed to be read as a part 
hereof from which it will appear that the said Emily Hollingsworth 
expressly charged her estate, real and personal, with the 
117 payment of her debts, including, of course, the debt of your 
complainant, wherein it was further provided also that the 
conveyance that had been made by the said Emily Hollingsworth to 
the said Mary II. Murray, of the lands of the testator, in the Coun¬ 
ties of Rockingham and Augusta, in the State of Virginia, and the 
County of Pendleton, in the State of West Virginia, should stand 
affirmed in which the said testatrix devised to the said Mary H. 
Murray all right, title and interest of the said Emily Hollingsworth 
in and to said lands, and in which it was also provided that the said 
Mary H. Murray was to receive in addition to said tract of land the 
further sum of nine thousand one hundred and fifty three dollars 
and thirty cents as the amount theretofore realized by the said 
testatrix from the said property, the will reciting that it had been 
the purpose of the said Emily Hollingsworth, all the time, to give 
the said tracts of land to the said Mary H. Murray as a whole. 

8th. Complainant further avers that after the conveyance of said 
land by the said Emily Hollingsworth to the said Mary H. Murray 
and about the time of the withdrawal of the said suit* as aforesaid, 
complainant was assured by the said Emily Hollingsworth, with 
the full knowledge of the said Mary II. Murray, that the payment 
of the debt due to your complainant for his sendees as aforesaid, 
had been undertaken and assumed by Mary H. Murray as a con¬ 
dition upon which the conveyance had been made from the said 
Emily Hollingsworth to her relative as aforesaid, and your com¬ 
plainant avers that but for said assurance as aforesaid, under the 
circumstances aforesaid, he would have instituted suit to enforce his 
rights in the life of the said Emily Hollingsworth, and further avers 
that the said Mary H. Murray having accepted the convey- 
118 ance aforesaid, and in said devise and bequest, continued to 
act thereunder and in conformity therewith as did your 
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complainant until the 25th day of May, 1901, when for the first 
time she repudiated the same. 

9th. Under the circumstances your complainant is advised and 
avers that he is entitled to recover the sum of twenty-three thou¬ 
sand four hundred dollars, with interest on one thousand dollars, 
part thereof, from June 23, 1894, and on one thousand dollars, 
another part thereof, from December 24, 1894, and on twenty- 
one thousand four hundred dollars the residue thereof, from June 
23, 1895, subject to a credit of sixty dollars, April 3, 1895, and 
thirty dollars July 12, 1895. 

10th. Your complainant further avers that the said Mary H. 
Murray is not a resident of the State of Virginia, and that she has 
debts due her within the County of Rockingham, in the State of 
Virginia, namely: a large debt due to her from the Chesapeake- 
Western Company and the Pocahontas Company, and a large debt 
due her from the First National Bank of Harrisonburg, Virginia, 
a corporation doing business under the laws of the United States. 

11th. Wherefore being remediless save in a court of equity, 
where matters of this sort are alone and properly cognizable, your 
complainant prays that the said Mary H, Murray, the Chesapeake- 
Western Company, a corporation; the Pocahontas Company a cor¬ 
poration; and the First National Bank of Harrisonburg, Virginia, 
a corporation, may be made parties defendant to this bill and re¬ 
quired to answer the same answer under oath being waived; that an 
order of publication may be made and executed as to the said Mary 
II. Murray, a non-resident of the State of Virginia; that the 
119 estate hereinl>efore named may be attached and subjected by 
decree of this honorable court and applied to the satisfac¬ 
tion of the indebtedness due complainant as aforesaid; that all 
proper inquiries may be directed and accounts taken; and that 
the complainant may have all such other, further and general relief 
as in equity may seem meet. 

And he will ever pray, &c. 

JOHN E. ROLLER, 

By Cownsel. 

SIPE & HARRIS, 

Counsel. 

Your complainant further shows your honor that since the filing 
of said original bill at January Rules, 1908, the defendant Mary 
II. Murray, appeared in court on the 17th day of April 1908, and 
filed two pleas, one a plea of res adjudicata, and the other a plea of 
the statute of limitations. 

And thereupon by order entered in said cause on the 17th day of 
April, 1908, your Complainant was directed to plead to the said 
pleas by the first day of the next term of this court, commencing 
on the 18th day of May, 1908, and complainant says: 

That as to the said plea of res adjudicata he has submitted a 
motion to reject the same for the reasons and on the grounds set 
out in said motion but without prejudice to your complainant to 




JOHN E. ROLLER VS. MARY H. MURRAY ET AL. 


take issue on said plea of res adjudicata should his said motion be 
not sustained. 

That as to said plea of the statute of limitations wherein the 
cielendant, Mary H. Murray, avers that if complainant ever had 
any cause of action or suit against her for or concerning any of 
tie matters in complainants bill mentioned such cause of action 
did not accrue or arise within live years next before the filin g of 
complainant s bill or before serving or suing out process thereon 
did the delendant at any time within live years next 
lzu before the said bill was exhibited or process served on or 
issued against the said Mary H. Murray to appear and answer 
the same, promise or agree U> come to any account for or to make 
satis!action or to pay any sum or sums of money for or by reason 
of the said matters charged in said bill. 

By means whereof us your complainant is advised and avers it is 
proper under the rules of practice of this Honorable Court that he 
should hie this his amended bill, and your complainant avers: 

. , s ‘ / ,\ at sai( ^lary H. Murray resides and has always resided 
without the State of Virginia, and even if said causes*of action 
averred by complainant in his original bill did not accrue or arise 
within five years next before the filing of said bill as is in said plea 
averred or within five years next before the suing out and issueing 
of process m this cause, nevertheless the said defendant, Marv H 
Murray, having continued to reside without this state since the 
accrual of the said cause of action remains liable therefore, not¬ 
withstanding any limitations prescribed by law. 

2d. That the said Mary H. Murray by indirect wavs and means 
has obstructed the prosecution of complainant’s right in this - 
i hat the said Mary H. Murray, intending to deceive and defraud 
complain an t ; induced lum to believe in and rely upon a certain con¬ 
tract in writing had and made between this complainant and Emily 
Hollingsworth bearing date the 10th day of July, 1875, which 
contract is in the words and figures following, to-wit: 

<• mTj : T, 0f contract between Emily Hollingsworth of the City 
of 1 hiladelphia on one part, and John E. Roller of Rockingham 
County, V irginia, ot the other part, witnesseth that John E. Roller 
191 undertakes recover for Emily Hollingsworth the tract of 
121 about 1 ifty-Two thousand Acres, lying in Rockingham and 
... . . Au gM* ta Counties, Virginia, and Pendleton County, West 
\ irgima, being the tract of land conveyed to John Coulter surviving 
Trustee of Baseball Hollingsworth by and of Henry Hollingsworth 
and others m 18o2, now duly of record in all of said counties and 
winch was sold during the late war by John R. Koogler, Sheriff 

°k j i ng l* ari l’ !? r ?“ a| b‘ge*l delinquency of taxes and pur¬ 
chased by Jacob Dundore upon the following terms—viz: Emily 
Hollingsworth agrees to pay all taxes in arrear to this date and 

P ay f ', T?* - whlch , r " ay ** incur red in the expected litiga¬ 
tion outside of \ irgima. All expense in Virginia of the litigation 
that may be necessary and expenses of any sale that may be made 
are to be paid out of the proceeds of the lands recovered, Emily 
Hollingsworth is to be at no time required to pay any money for 

10—2993a 
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anything connected with the litigation in \ irginia. If these ex¬ 
penses are paid by John E. Roller, he is to be reimbursed out of 
the proceeds of the lands recovered. Emily Hollingsworth agrees 
to convey to John E. Roller, one-fifth of all lands recovered to him, 
he agreeing however, to bear his proper proportions of the expenses 
of litigation. Emily Hollingsworth i.* 11 )t to make an\ sjx e of e 
part of the lands recovered which will prejudice the right of John 
E. Roller. 

(1) “The Loose tract of 13,800 acres part of the above tract 
of 52,000 acres has already been adjusted and settled save some 
expenses of recording deeds, &c. &c. 

(2) “The Davis tract of 2700 acres part of the same land has 
been bought in for Emily Hollingsworth at fifteen cents per acre 
upon the following terms, viz: 

1. “Emily Hollingsworth is not to be liable personally 

122 nor any of her property outside of Virginia rendered charge¬ 
able directly or indirectly for the purchase money. 

2. “The property purchased to stand as security to Roller for her 
portion of the purchase money if Roller pays it, or in the settle¬ 
ment of the proceeds of any of her property Roller will be allowed 
the amount contributed for her with interest. 

3. “Emily Hollingsworth agrees to unite with Roller in a sale 
of the whole of that particular tract whenever Roller finds a pur¬ 
chaser at a price for which he is willing to sell his share. 

4. “The Gray J. Peyton tract of 10075 acres in West Virginia 
has also been settled and adjusted save j>erhaps some cost of re¬ 
covering deeds, &c.” 

Witness the following signatures and seals, this 10th day of July, 
1875. 

(Signed) EMILY IIOLLTNGSWO-TH, [seal.] 

(Signed) JOHN E. ROLLER. [seal.] 

as defining the terms and conditions under which she was bound to 
make compensation to your complainant for the services rendered 
bv him and descril>ed in his original bill, the fact being that on or 
about the 1st day of April. 1889, at the time the said Emily Hol¬ 
lingsworth conveyed a portion of the land in the bill described to 
Mary II. Murray, said conveyance was in consideration of and upon 
the condition that she should pay to your complainant one-fifth 
of the proceeds thereafter to be realized on the sale of the land and 
that she should hold the same as trustee for your complainant as is 
in said original bill averred, and your complainant avers that from 
that time until the 25th dav of Mav, 1901 the said Marv H. Murray 
held herself out to your complainant as bound by the terms of said 
contract; that she would faithfully and honestly execute and 

123 carry out the same, in fact, partly executing and carrying out 
the said agreement based upon said contract; paying to your 

complainant considerable sums of money in accordance with her 
said promise and after your complainant had instituted suit in 
1893. for the purpose of asserting his rights against the said Mary 
H. Murray, she induced your complainant to withdraw his said 
suit, by agreeing to pay your complainant one-fifth of the proceeds 
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of the purchase money, owing by George A. Wheelock on his pur¬ 
chase price of the Hollingsworth lands, as the reasonable compensa¬ 
tion of your complainant for his services aforesaid; and thereafter 
insisting upon the same as in force between your complainant and 
declaring that she was bound thereby and would faithfully carry 
out and perform the same. 

And your complainant avers that relying upon said promises; 
agreements, and conduct of the said Mary H. Murray he did not 
prosecute his said suit, but with-drew the same and did not institute 
any other at any time until about the 25th day of May, 1901, when 
for the first time the said Mary H. Murray repudiated her prom¬ 
ises and undertakings by means whereof as your complainant avers 
he has been fraudulently obstructed in the prosecution of his rights 
and was induced not to prosecute suit for the enforcement thereof. 

And your complainant avers that by reason of said promises, acts, 
and conduct of the said Mary H. Murray, after having induced 
your complainant to act as aforesaid, she is estopped in a court of 
equity from availing herself of any statute of limitations as against 
the claim of your complainant as set up in said original bill. 

3rd. \ our complainant further avers that while said agree- 

124 ment of July 10th, 1875, provided for a conveyance to your 
complainant of a one-fi-th of all the lands recovered by him, 

nevertheless after the conveyance of the said land in April, 1889, 
by Emily Hollingsworth to the defendant, Mary II. Murray, and 
after she had promised and undertaken as is alleged in complain¬ 
ant s original bill and in this, his amended bill, as hereinbefore set 
out, the said Mary II. Murray, desired that complainant should re¬ 
ceive one fifth of the net proceeds arising from the sale of the land 
instead of a conveyance to him therefor as and for his compensa¬ 
tion for his services and your complainant thereupon accepted the 
said proposition made by the said Mary H. Murray, and thereafter 
continued to act and rely upon the same and your complainant 
avers that under this arrangement and agreement, made and en¬ 
tered into at the request of the said Mary H. Murray, no cause of 
action arose or accrued to him for the payment of the just and rea¬ 
sonable compensation to which he was fairly entitled, until there 
was a sale of the land and the proceeds thereof received, or could 
have been received, by the said Mary H. Murray. 

And your complainant avers that this agreement as to the time 
of payment to your complainant of the compensation for his serv¬ 
ices aforesaid, being dependent upon the sale of the land and the 
receipt of the purchase money, by the use of due diligence, no 
cause of action accrued to him until the said sale and receipt as 
aforesaid of said purchase money by the said Mary H. Murray. 

And your complainant further avers that until the said Mary H. 
Murray, in January, 1901. conveyed the land to the Chesapeake- 
Western Company, the said Wheelock not having previously 

125 paid his said purchase money, he was not entitled as be¬ 
tween himself and the said Mary H. Murray to receive of said 

Mary H. Murray payment of his compensation out of the proceeds 
arising on the sale to the said Wheelock at which time the said 
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Mary II. Murray undertook the responsibility of releasing Wheelock 
and selling the land for very much less than its value without the 
knowledge and consent of your complainant whereupon cause of 
action arose and accrued unto complainant. 

And your complainant avers that the said Mary H. Murray thereby 
became and was a trustee for your complainant of the amount of 
his just compensation payable out of the purchase money owing 
from Wheelock and became liable to pay the same to your com¬ 
plainant and complainant’s right to have demand and receive the 
same arose and accrued. 

4th. Your complainant further avers that after the conveyance 
of said land in April, 1889. hv Emily Hollingsworth to Mary H. 
Murray, he continued to render and did render valuable services to 
the said Mary II. Murray in the perfection and protection of her 
title to said land and such services continued until sometime in 
1893, and that said Mary H. Murray promised your complainant 
to pay to him the reasonable value thereof out of the proceeds aris¬ 
ing on the sale of said land conveyed to her as aforesaid, as soon as 
a sale thereof should be made and the purchase money therefor re¬ 
ceived. and complainant avers that a sale of said land was made to 
George A. Wheelock in December, 189*2, and that the purchase 
money therefor was received, or ought to have been received by 
said i^arv II. Murray in January, 1901, on the re-sale of said land 
to the Chesapeake-Western Company at which date the said Mary 
II. Murray became liable to your complainant and complainant’s 
right to have, demand and receive from her the sums de- 
126 manded in complainant’s original bill arose and accrued. 

5th. Your complainant further avers that about the time 
of the repudiation in May, 1901, by Mary H. Murray of her prom¬ 
ises and undertakings as aforesaid, with your complainant he in¬ 
stituted a certain suit in equity in this honorable court entitled John 
E. Roller vs. Mary IT. Murray, the record of which cause is now on 
file among the ended causes of this court and a transcript whereof 
is now exhibited, and prayed to be read and taken as a part of this 
amended bill, from which it will appear that prior to the repudia¬ 
tion by the said Mary H. Murray, in the spring of 1901, of the 
promises and undertakings on the part of Emily Hollingsworth, 
which she had agreed to carry out in manner and form as is set out 
and appears from the record of the said ended cause, the said 
Mary IT. Murray relied upon and executed in part the contract 
embodied in the paper writing signed by Emily Hollingsworth and 
your complainant, bearing date the 10th day of July, 1875, and 
while the fact is that differences arose between your complainant 
and Mary H. Murray as to their respective rights and duties under 
this contract, and touching the construction and execution thereof, 
nevertheless both your complainant and Mrs. Murray relied upon 
the said contract as embod-ing the rights and duties respectively of 
your complainant and Mary H. Murray, except in so far as the 
same had been modified by mutual consent. 

And your complainant avers that until the 25th day of May, 1901, 
the said Mary H. Murray acknowledged herself bound by the said 
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contract as modified by her as hereinbefore set out and promised to 
execute and carry out the same and your complainant accepted and 
107 r ? ie ? u P? n said promise and now avers that notwithstanding 
1^7 the fact it has been adjudged by this honorable court that 
relief cannot be granted to your complainant as sought and 
prayed for in said suit of Roller v. Murray, as therein by said record 
fully appears, nevertheless your complainant charges that so long 
as neither the said Mary H. Murray nor himself made any objec¬ 
tions to the agreement and did not repudiate the same, but con¬ 
tinued to rely thereon and execute the same, no cause of action 
arose to your complainant to have, demand, and receive from the 
said Mary H. Murray just and reasonable compensation for the 
services rendered in and about the recovery of the said tract of land 
and of the protection of the title of the said Mary II. Murrav as 
hereinbefore alleged, and your complainant avers that the' said 

xi dTy iftAi Umy dld not re P u<Ji ate the same until the 25th of 
May, 1901, as fully appears from the transcript of the record of 
the said cause of Roller v. Murray, by means whereof at said date 
* • • . g fi l d was entitled to receive payment for 

Ins serous as aforesaid, and cause of action arose to him therefor. 

bth. Your complainant further avers that notwithstanding the 
judgment of this court, afterwards affirmed bv the Supreme Court 
of Appeals of Virginia, as by the record heretofore exhibited fullv 
appears, your complainant is entitled and this honorable court will 
adjudge that the said contract is security for what the sendees of 
vour complainant are reasonably worth, and justlv payable to him, 
and in as much as said contract is a foreign contract as between 
the parties, being governed by the laws of the State of Pennsyl¬ 
vania, and entered into with reference to the law of that state, the 
said law being a part of said agreement, under which and as a part 
thereof, it was agreed that the same should stand as security for 
whatever the sendees of your complainant are fairly worth 
or whatever is justly payable to him, an equitable right 
recognized and enforced as well in Virginia as in Pennsvl- 
vania and elsewhere, your complainant avers that this court will 
enforce said contract as security for said indebtedness under the 
terms of which he was entitled to a conveyance of a one-fifth interest 
m the lands recovered thereunder and thereafter modified as herein¬ 
before averred and set out whereby he agreed to accept one-fifth; 
of the purchase money arising from the same to George A. Wheelock 
and adjudge that the cause of action arose to vour complainant on 
the 25th day of May, 1901, when the said Mary H. Murray repudi¬ 
ated the said contract and refused to acknowledge the rights of 
your complainant in the purchase money arising from the sale to 
” heelock as aforesaid, because to give anv other construction or 
legal effect to the judgment.of this honorable court, affirmed bv the 
Supreme Court of Appeals of Virginia, would be to deprive your 
complainant of his vested rights to which he was entitled under 
and by \ irtue of said contract without due process of law. 

In consideration of the premises and being remediless, save in a 
court of equity, where matters of this sort are alone and properly 
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cognizable, your complainant prays that the said Mary H. Murray, 
the Chesapeake-Western Company, a corporation; the Pocahon¬ 
tas Company, a corporation; and the First National Bank 
of Harrisonburg, Virginia, a Corporation, may be made par¬ 
ties defendant to this bill and required to answer the same, 
answer under oath being waived; that complainant may have leave 
to file this, his amended bill; that an order of publication may be 
made and executed as to the said Mary II. Murray, a non-resident 
of the State of Virginia, that the estate hereinbefore named 
129 may be attached and subjected by decree of this honorable 
court and applied to the satisfaction of the indebtedness duo 
complainant as aforesaid; that all proper inquiries may be directed 
and accounts taken; and that the complainant may have all such 
other, further and general relief as in equity may seem meet. 

And he will ever pray, &c. 

JOHN E. ROLLER. 


State of Virginia, 

County of Rockingham, To wit: 

This day personally appeared l>efore me, Gilbert R. Spitzer a 
Notary in and for the County of Rockingham, State of Virginia, 
Gen. John E. Roller, the Complainant, in the foregoing bill, and 
made oath before me in my said county that the allegations con¬ 
tained therein so far as made on his own knowledge are true, and 
those made on the information or derived from others he believes 
to l>e true. 

Given under mv hand this 19th day of May 1908. 

GILBERT R. SPITZER, N. P. 


Answer of Mrs. Murray to Amended Bill. 

The separate demurrer and answer of Mary II. Murray to an 
amended bill filed in the Circuit Court of Rockingham County, Va., 
against herself and others by John E. Roller, April 3, 1909, in the 
chancery cause therein pending in the name and style of John E. 
Roller vs. Mary H. Murray, &c., this respondent demurs to said bill 
and says it is not sufficient in law or equity. 

And not waiving said demurrer or any other exception which can 
or may be had or taken to the said amended bill, proceeding to an¬ 
swer the same, so far as she is advised it is necessary for her, answer¬ 
ing says: She prays that her answer to the original bill be 
130 taken and read as a part hereof so far as may be appropriate. 

And answering the specific allegations of the amendments 
to the bill, says: 

1st. It is true that she is a non-reside*nt of the State of Virginia, 
and she has always been such, though she has had property in the 
State of Virginia, and within the jurisdiction of this court at least 
since April 1, 1889; and she denies that the complainant has any 
cause of action against her, or that he ever had, or that she remains 
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liable notwithstanding the limitations prescribed by law for bringing 
any action which the complainant may have had against her, because 
she has continued to reside out of the State of Virginia. 

2d. She denies that she has by indirect or direct ways and means 
obstructed the prosecution of the complainants in any way or manner 
and especially denies that she, intending to deceive and defraud com¬ 
plainant induced him to believe in and rely on the alleged contract 
between himself and Emily Hollingsworth, bearing date July 10, 
1875, set out in the said amended bill, as defining the terms and 
conditions under which she was bound to make compensation to the 
complainant for the alleged services set out in his original or amended 
bill. 

Respondent denies that on or about the first day of April, 1889, 
at the time the said Emily Hollingsworth conveyed the land de¬ 
scribed to her, the ‘'said conveyance was in consideration of and 
upon the condition that she should pay to the complainant one-fifth 
of the proceeds thereafter to be realized on the sale of the land,” or 
that she should pay the said complainant any other part of 

131 the proceeds thereof; or that '‘she should hold the same as 
trustee for the complainant, as in the original bill averred”; 

and she denies that from that time until the 25th of May, 1901,’ 
'‘she held herself out to the complainant as bound by the terms of 
the said contract ; that she would faithfully and honestly execute and 
carry out the same, in fact, partly executing and carrying out the 
said agreement based upon said contract.” 

Respondent denies that she "induced the complainant to withdraw 
his said suit instituted in 1893” by agreeing to pay him "one-fifth 
of the proceeds of the purchase money owing by George A. Wheelock 
upon his purchase price of the Hollingsworth lands as the reason¬ 
able compensation of the complainant for his services aforesaid,” and 
that, she thereafter insisted upon the same as in force between her 
and the complainant, "declaring that she was bound therebv and 

carry out and perform the same.” And she denies 
that the said complainant relied upon any such promises and agree¬ 
ments or conduct of respondent as a reason for not prosecuting his 
said suit or as a raison for his withdrawing the same or as his reason 
for not instituting any other suit at any other time. She denies 
that she has any way fraudulently obstructed complainant in the 
prosecution of his alleged rights or that he was induced by her not 
to prosecute any suit for the enforcement thereof, or that she has 
done any act or made any promises to induce the complainant not 
to prosecute Ins suits, or which would estop her in a court of equitv 
rom a\ ailing herself of the statute of limitations as against the claim 
of the comphunant, as set up either in his original or his amended 
bill. Ipon the contrary, respondent avers that the land was con- 
ioo ve ^ ( ?. t0 her by the said Emily Hollingsworth without anv 

132 condition or limitation, without any trust, actual or implied 

, j j 1 ? any ? theT . consideration or condition than is set 

forth in the deed from the said Emily Hollingsworth to respondent 
And respondent having duly recorded the deed aforesaid in the 
Counties of Rockingham and Augusta, Va., where a portion of tho 
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said land is situate, gave the complainant constructive notice, and 
that as a matter of fact, he had actual knowledge of the conveyance 
aforesaid to respondent from the said Emily Hollingsworth; and 
while it is true that she did pay to the tlw complainant a portion 
of the money received by her from the side to the said George A. 
Wheelock, yet the said payments were made altogether under a mis¬ 
apprehension of the facts and as a result of the repeated assurances 
of complainant to respondent that he had a valid, subsisting and 
enforceable contract with Miss Hollingsworth under which Mbs 
Hollingsworth was bound to pay to complainant one-fifth of the pro¬ 
ceeds of the sale of said land, or that he was entitled to a deed to 
one-fifth of said land, in kind, under said contract; but when 
respondent found that the statements made to her by the said com¬ 
plainant were not true, and when the true character and terms of 
the said pretended contract were disclosed, she at once informed the 
complainant that she disavowed any responsibility or liability what¬ 
ever to him upon the basis of his alleged contract; and this she did 
by a letter addressed to the complainant dated May 25, 1901, the 
original of which is in the possession of the complainant, and re¬ 
spondent prays that he may be required to produce and file it; that 
said alleged contracts and the rights of the complainant under it 
have been the subject of litigation between the complainant and 
* respondent and others, and by both the Circuit Court and the 
133 Supreme Court of the State, and said contract has been de¬ 
clared illegal and void and the complainant has no right or 
claim against res]x>ndent under or arising out of it. And respond¬ 
ent says, that complainant well knows that no contract or agreement 
ever existed between him and respondent in regard to respondent 
paying complainant anything for his alleged services in connection 
with said pro]>erty further than that she took the place of her 
grantor, Emily Hollingsworth in the aforesaid alleged contract be¬ 
tween the said Emily Hollingsworth and the complainant, and which 
said contract has been declared void as above stated. 

3d. Respondent, answering the third paragraph of the said 
amended bill says: she denies the allegation- therein contained as 
though related herein and each allegation specifically denied; and 
avers that whatever was done by respondent in the apparent execu¬ 
tion of the said elleged contract of July 10, 1875, or the recognition 
of any rights of the complainant, was done under repeated assurances 
by complainant to respondent, that he had a legal and valid con¬ 
tract with Miss Hollingsworth under which respondent was bound to 
pay to the complainant one-fifth of the proceeds of sale of the land 
or that he was entitled to receive one-fifth of the land in kind, and 
that respondent having agreed to take the shoes of her grantor, Miss 
Hollingsworth, was bound under said alleged contract to carry out 
the said alleged contract as the said complainant repeatedly affirmed 
it to be. And whatever assurances were given by respondent, or 
whatever act was done by respondent looking toward the execution 
of the said alleged contract, was induced and done under the false 
representations of the complainant; that there was a valid and bind- 
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ing contract, under which it was her duty to pay the said 
134 complainant the amount claimed by him, "and that she was 
misled and deceived by the said repeated assurances of com¬ 
plainant that he had a valid, legal and binding contract with re¬ 
spondent s grantor, under which he was legally entitled to receive 
that which he claimed and that respondent, having agreed to take 
the shoes of her grantor, was therefore bound to respond to the 
demands of the said complainant. But respondent says that by tak¬ 
ing the shoes of her grantor, she was bound so far, and no further, 
than her grantor was, under said alleged contract And the said 
complainant well knows that no contract or agreement ever existed 
between him and respondent in regard to respondent paying the 
complainant anything for his alleged services in connection with the 
said property further than that she took the place of her grantor 
Emily Hollingsworth, in the aforesaid alleged contract between the 
said Emily Hollingsworth and the said complainant, and which, 
by judicial proceedings, has been declared illegal and void, and the 
complainant entitled to recover nothing as against respondent or 
her grantor, by "\irtue ot the said alleged contract, and respondent 
denies that she, by reason of the conveyance to her or by any act 
of hers or her grantors became or was a trustee for the complain¬ 
ant, in any action for his alleged compensation, whether payable out 
of the purchase money owing from Wheeloek or any other source, 
and she denies that the said complainant had any interest in the 
purchase money owing from Wheeloek or that she ever became 
liable to pay the same or any part thereof to the complainant or 
that the complainant has any right to have, demand or receive the 
same from respondent, or that any right of the complainant to have 
the same has ever arisen or accrued as against respondent 
4th. Respondent denies the allegation in the fourth paragraph of 
the said amended bill, that after conveyance of the land to 
135 her in 1889, complainant continued‘to render valuable 
services to respondent in perfection and protection of her 
title to said land, and that said services continued until some time in 
1893 and she denies that she promised to pay to the said complain¬ 
ant the reasonable value of his services out of the proceeds arising 
from the sale of the land conveyed to her as aforesaid, as soon as a 
sale thereof should be made and the purchase money therefrom 
received, which would be binding on her. Whatever assurances or 
promises were made to the said complainant were based upon in- 
ducecl by and resulted from the representations of the complainant 
that he had a valid, legal contract with respondent’s grantor which 
she was bound to carry out, which said representations and assur¬ 
ances made by the said complainant, respondent has ascertained and 
the Court has determined, were not true, and the said respondent 
was deceived by the said false representations of complainant but 
that as soon as respondent discovered what the true character and 
terms of said alleged contract were, to-wit, in May, 1901, she at once 
disavowed all and any liability whatever to him as set forth in the 
preceding paragraph. And for any claim which the said complain¬ 
ant may have against the respondent, any right of recovers was 
11— 2993a 
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barred by the statute of limitations prior to the institution of this 
suit and respondent pleads the statute as a bar of any right of 
recovery by the complainant against respondent. 

5th. Responding to the fifth paragraph of said amended bill, 
respondent says, that it is true that in May, 1901, the said com¬ 
plainant did file his bill in the Circuit Court of Rockingham County 
against respondent and others and that the said suit was entitled in 
the said court “John E. Roller vs. George A. Wheelock and 

136 others/’ and in the Supreme Court of Appeals of Virginia, 
was entitled “John E. Roller vs. Mary H. Murray, <fcc.,” and 

the record in said cause is on file among the ended causes of this 
Court, and it will appear from said record that the same cause of 
action which the complainant is asserting in this suit was the sub¬ 
ject of controversy in the said ended cause; and it will further appear 
from the record of the said ended cause that the said alleged con¬ 
tract under which the complainant claims, was held to be illegal and 
void, and that all of the matters raised in the amended bill were 
before the Court in that cause, or could have been presented and 
finally disposed of then and the said cause was finally disposed of 
adversely to the complainant; and that the issues there presented or 
which have been there presented were judie-ally disposed of and 
determined, and that the contentions of the said complainant were 
determined against him, and in favor of respondent, as will more 
fully appear by reference to the record in the said ended cause both 
bv the decrees of the Circuit Court and also by the decree of the 
Supreme Court of Appeals of Virginia, and the same are now res 
judicata and cannot be subject to further inquiry, and respondent 
pleads the same as in bar of any right of the complainant to prose¬ 
cute this suit. Respondent further answering, says, that as to the 
allegations of the bill that respondent acknowledged herself bound 
by the said alleged contract of date July 10, 1875, and made any 
promises based thereon or did any acts which might be regarded as 
a partial execution of said contract, whatever, was done in that 
respect was done upon the repeated assurances of the complainant 
that there was such a contract, existing, which was valid, legal 

137 and enforc-able, and under which she was bound to pay to 
the complainant one-fifth of the proceeds of the sale of the 

lands; and that as soon as she discovered what was the true char¬ 
acter and terms of said alleged contract, she repudiated and dis¬ 
avowed any liability whatever to the complainant and notified him 
to take such course as he might see proper for the establishment 
and enforcement of his claim; and if the said complainant had any 
cause of action or suit against this respondent for or concerning any 
of the matters in the said bill mentioned, which this respondent 
doth in no sort admit but expressly denies, such cause of action or 
suit did not accrue or arise within five years next before the filing 
of this bill, or before serving or suing out process against this de¬ 
fendant to appear and answer the said bills, nor did this respondent 
at any time within five years next before the filing of said bill or 
process served on or issued out against this defendant, to appear and 
answer the same, promise or agree to come to any account for or 
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to make satisfaction of or to pay any sum of money for or by reason 
of the said matters charged in the said bill, and respondent pleads 
the statute of limitations as a bar of the right of any recovery by 
the complainant against her. 

6th. Responding to the sixth paragraph of the said amended bill; 
respondent denies it to be true, “that, notwithstanding the judgment 
of this court, afterwards affirmed by the Supreme Court of Appeals of 
A irginia, as bv the record heretofore exhibited, fully appears, your 
complainant is entitled and this Honorable Court will adjudge that 
the said contract is security for what the services of your complainant 
are reasonably worth, and justly payable to him,” and she denies 
that the said alleged contract is a foreign contract, governed 

138 by the laws of the State of Pensylvania, even if the said con- 
tract was “entered into with reference to the law of that State, 

the said law being a part of said agreement under which and as a 
part thereof” she denies it was agreed “that the same should stand 
as security for whatever the services of your complainant are fairly 
worth or whatever is justly payable to him — an equitable right recog¬ 
nized and enforced as well in Virginia as in Pennsylvania and else¬ 
where,” and denies that the said complainant is entitled to have said 
alleged contract enforced as security for what he claims is an in¬ 
debtedness under the terms thereof, and under which he claims he 
was entitled to a conveyance of a one-fifth interest in the lands re¬ 
covered thereunder, and what he claims was thereafter modified, by 
which he alleges he agreed to accept one-fifth of the purchase money 
arising from the sale to George A. Wheelock; and respondent fur¬ 
ther says, that if the said complainant was entitled to a portion of the 
proceeds of the V heelock sale, and his cause of action arose when 
the sale was made to Wheelock, or when the Wheelock bonds became 
due and which as will appear by the record of the ended cause re¬ 
ferred to, was more than five years before the bringing of this suit 
and that complainant’s right of action is barred by the statute of 
limitations, which is here pleaded and relied on as a defense*. 
Respondent, further answering, says that the said complainant has 
no right to rely — any promises or assurances by respondent, or upon 
any act of respondent appearing to ratify and confirm the claim of 
the complainant, because whatever assurances were made or acts 
done, which could l)ear that construction, were induced and done 
upon the misrepresentation of the complainant that he had 

139 a valid, legal enforc-able contract by which the grantor of re¬ 
spondent was bound and by which respondent was also legally 

bound, when the fact was and is that no such valid, legal and en¬ 
forc-able contract existed and that as soon as the true character and 
terms of the contract were made known to respondent, they were 
repudiated and disavowed, and that the complainant should not be 
permitted in a court of equity, whose aid he invokes, to take the ad¬ 
vantage of his own wTong and his own misrepresentations which 
were relied upon and acted upon by respondent. Respondent denies 
that she owes now or ever did owe the complainant anything on 
account of the matters and things set out in said bill as she -verily 
believes. She denies that she has ever in any way, either directly or 
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indirectly, obstructed hindered or delayed prosecution by the com¬ 
plainant of any rights, which he might have or thought he had 
against her: upon the contrary, as already set forth, as soon as she 
discovered what was the true character and terms of the alleged con¬ 
tract. she very promptly repudiated and disavowed any obligation or 
liability to the complainant and gave him notice to take such course 
as he might see proper for the establishment and enforcement of his 
claims, so that if the said complainant did not institute his action 
within the time required by law, he has no one to blame but himself, 
for he had full and fair notice that any claim he might make would 
be resisted. 

Respondent relies upon the equity of her case, upon the plea of 
res adjudicata and the statute of limitations as a complete defence to 
the claim of the complainant. 

And now having answered as fully as she is advised it is 
140 necessary for her, respondent prays to be hence dismissed with 
her reasonable costs. 

MARY H. MURRAY. 


HOLMES CONRAD, 
CONRAD & CONRAD, 

for Respondent. 


State of Maryland, 

County of Anne Arundel: 

I, Samuel P. Chew a Notary Public in and for the County afore¬ 
said, in the State of Maryland, do certify that Mary IT. Murray, 
whose name is signed to the foregoing answer, personally appeared 
before me in my County aforesaid and made oath that the state¬ 
ments therein contained are true so far as made of her own knowl¬ 
edge, and so far as made upon information derived from others, she 
believes them to be true. 

Given under mv hand this 16th day of June, 1909. 

[notary seal.] SAMUEL P. CHEW, N. P. 


Amended Bill, January 29, 1910. 

To the Hon. T. N. Haas, Judge of the Circuit Court of Rockingham 
County, Virginia: 

The amended bill of complaint of John E. Roller, respectfully 
represents: 

That heretofore, on the 4th day of December, 1907, he instituted 
this suit in this Honorable Court, wherein he is complainant, and 
Mary II. Murray, and others, are defendants. 

That subsequently, such proceedings were had upon the demurrer, 
the plea of res adjudicata, the plea of the statute of limitations and 
the answer thereto, of Mary II. Murray, to said original bill, 
141 and upon the answer and demurrer of said Mary H. Murray, 
and the plea of the statute of limitations and the plea of 
res adjudicata of the said Mary H. Murray, and the motion of com- 
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plainant to strike out the said plea of res adjudicata, tiled to the 
amended bill of complaint, filed April 3rd, 1909, that the Honorable 
Court, being ol opinion to reject the motion of complainant to strike 
out the plea of res adjudicata of the defendant, Mary H. Murray, 
and to sustain the said plea, as good in form and substance, per¬ 
mitted this complainant to file this, his amended bill in this cause; 
and this complainant now respectfully showeth the Court: 

That heretofore, to-wit: on the 25th day of May, 1901, the said 
Man' II. Murray was indebted to your complainant in the sum of 
$23,400.00, with interest on $1,000.00, part thereof, from June 
23rd, 1894, and on $1,000.00, another part thereof, from December 
24th, 1894, and on $21,400.00 the residue thereof, from June 23rd 
1895, subject to credit of $00.00, April 3rd, 1895, and of $30.00, 
July 12th, 1895, for divers goods, wares and merchandize, before 
that time by the said complainant sold and delivered to the said 
defendant and at her special instance and request. 

And was also indebted to your complainant in the further sum 
of $23,400.00, with interest on $1,000.00, part thereof, from June 
23rd, 1894, and on $1,000.00, another part thereof, from December 
24th, 1894, and on $21,000.00, the residue thereof, from June 23rd, 
1895, subject to credit of $60.00, April 3rd, 1895, and of $30.00, 
July 12th, 1895, for work and labor, care and diligence of the said 
complainant, before that time, done, bestowed, and performed in 
and alxmt the business of said Mary H. Murray, and for her and at 
her special instance and request; 

142 And was also indebted in the further sum of $23,400.00, 
with interest on $1,000.00, part thereof, from June 23rd, 
1894, and on $1,000.00, another part thereof, from December 24th, 
1894, and on $21,400.00, residue thereof, from June 23rd, 1895, 
subject to credit of $60.00 April 3rd, 1895, and of $30.00, July 
12th, 1895, for money, before that time lent and advanced to, and 
paid and laid out, and expended for the said Mary II. Murray, and 
at her special instance and request. 

And also in the further sum of $23,400.00, with interest on 
$1,000.00 part thereof, from June 23rd, 1894, and on $1,000.00 an¬ 
other part thereof, from December 24th, 1894, and on $21,400.00 
residue thereof, from June 23rd, 1895. subject to credit of $60.00 
April 3rd. 1895, and of $30.00, July 12th, 1895, for other money, 
labor, and sendees had, received, and accepted by said defendant, of 
your complainant, and before that time had and received to and for 
the use of the said defendant. 

And l>eing so indebted the said defendant, Mary II. Murray, in 
consideration thereof, afterwards, to-wit: on the day and year last 
aforesaid, undertook and faithfully promised the said complainant 
to pay to him the said several sums of money mentioned, whenever 
she, the said Mary H. Murray, should be thereunto afterwards re¬ 
quested. 

Complainant further shows your honor that said work and labor 
and sendees rendered and accepted, as aforesaid, were performed by 
your complainant, as an attorney at law, in and about investigating 
the title to the Hollingsworth Sun r ey, and in perfecting and re- 
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covering the same, for the said defendant, from divers adverse 
claimants, the said survey comprising about 52,000 acres and 

143 situated in Rockingham and Augusta Counties, Virginia, 
and in Pendleton County, West Virginia. 

Complainant further showeth the Court that a short time prior 
to the said 25th day of May, 1901, the said defendant, Mary H. 
Murray, admitted that she was indebted to your complaint as afore¬ 
said, and then and there agreed and promised to pay to your com¬ 
plainant the said sum of $23,400.00 aforesaid, with interest on the 
several parts thereof, from the dates aforesaid, but the said Mary II. 
Murray, thereafter, to-wit; on the 25th day of May, 1901, refused to 
pay to vour complainant the said sum of money, or any part 
thereof. 

And our complainant avers that he is entitled to recover of the 
said Mary II. Murray, the said sum of $23,400.00, with interest on 
the several parts thereof, from the dates aforesaid, as and for the 
reasonable value of work and labor done and services accepted of 
your complainant by the said Mary II Murray. 

Your complainant further avers that the said Mary II. Murray 
is not a resident of the State of Virginia; that she has debts due 
her within the County of Rockingham in the State of Virginia, 
namely: a large debt due to her from the Chesapeake-Westem Com¬ 
pany, and the Pocahontas Company, and a large debt due her from 
the First National Rank of Harrisonburg, a corporation doing busi¬ 
ness under the laws of the United States. 

Wherefore, being remediless save in Court of Equity where mat¬ 
ters of this sort are alone and properly cognizable, your complainant 
prays that the said Mary II. Murray, the Chesapeake-Westem Com¬ 
pany, a corporation. The Pocahontas Company, a corporation, and 
the First National Bank of Harrisonburg, a corporation, be 

144 made parties defendant to this bill and required to answer 
the same, answer under oath being waived; that all proper 

process may issue: and order of publication l>e made and executed 
as to Mary II. Murray; that the estate hereinbefore named mav be 
attached and subjected by a decree of this Honorable Court, and ap¬ 
plied to the satisfaction of the indebt-ness due complainant afore¬ 
said; that complainant may have a decree of this Honorable Court, 
adjudging that the said Mary TT. Murray is indebted to him in the 
sum of $23,400.00, with interest on $1,000.00 part thereof, from 
June 23rd, 1894, and on $1,000.00 another part, from December 
24th. 1894, and on $21,400.00 the residue thereof, from June 23rd, 
1895, subject to credit of $00.00, April 3rd, 1895, and of $30.00 
July 12th, 1895; that all proper inquiries may be directed and 
accounts taken, and your complainant may have all such other, 
further and general relief as the nature of the case requires or to 
equity may seem meet. 

And he will ever pray, &c. 

JOHN E. ROLLER, 

By Counsel. 

SIPE & HARRIS, 

Of Counsel . 
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State of Virginia, 

Rockingham, County, To-wit: 

T This day personally appeared before me, Gilbert R. Spitzer, a 
Notary Public, in and for the County of Rockingham, in the State 
of \ irginia, John K. Roller, the complainant in the foregoing 
amended bill, and made oath before me, in my said county, that 
the allegations contained therein, so far as made on his own knowl¬ 
edge, are true, and those made on the information derived 

145 from others, he believes to t)e true. 

Given under my hand this 29th dav of January, 1910. 

GILBERT R. SPITZER, 

Notary Public. 

Amended Bill, Feb. 2, 1910. 

To the Hon. T. N. Haas, Judge of the Circuit Court of Rockingham 

County, Virginia: 

The amended bill of complainant of John E. Roller, respectively 
represents: 

That heretofore, on the 4th day of December, 1907, he instituted 
this suit in this Honorable Court, wherein he is complainant, and 
Mary H. Murray, and others, are defendants. 

That subsequently, such proceedings were had upon the de¬ 
murrer, the plea of res adjudicata, the plea of the statute of limita¬ 
tions, and the answer thereto, of Mary H. Murray, to said original 
bill, and upon the answer and demurrer of said Mary II. Murray 
and the plea of the statute of limitations and the plea c>f res adjudi¬ 
cata of the said Mary H. Murray, and the motion of complainant 
to strike out the said plea of res adjudicata, filed to the amended 
bill of complaint, filed April 3rd, 1909, that this Honorable Court, 
being of opinion to reject the motion of complainant to strike out 
the plea of res adjudicata of the defendant, Mary H. Murray, and 
to sustain the said plea, as good in form and substance, permitted 
this complainant to file this, his amended bill in this cause; refer¬ 
ence to which proceedings is here made as though fully written out 
herein, so far as necessary for the purposes of this amended bill. 

Complainant further shows Your Honor that, as appears 

146 from the record and proceedings in this cause, it has been 
adjudged by this Honorable Court that the contract between 

complainant and Miss Emily Hollingsworth, dAted July 10th, 
1875, and assumed by Mary H. Murray, was unenforc-able by com¬ 
plainant in this Court but your complainant is advised and charges 
that he is nevertheless entitled uj)on a promise, implied by law, to 
recover of the defendant, Mary H. Murray, the reasonable value 
of the work and labor done and services rendered and accepted by 
her, as an attorney at law, as aforesaid, as fully appears in the 
original and amended bill now filed in this cause, as aforesaid in 
and about investigating the title of the Hollingsworth Survey, and 
in perfecting the title and recovering the same from divers adverse 
claimants. 
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And your complainants aver that the said services rendered, re¬ 
ceived, and accepted by the said Mary H. Murray, are reasonable 
worth, under the circumstances shown in the original and amended 
bills in this cause, the sum of $23,400.00, with interest on $1,000.00 
part thereof, from June 23d, 1894, and on $1,000.00 another part 
thereof, from December 24th, 1894, and on $21,400.00 residue 
thereof, from June 23d, 1895, subject to credit of $80.00 April 
3d, 1895, and of $30.00 July 12th, 1895. 

Complainant avers that he is entitled to recover of the said Mary 
IT. Murray, the said sum of $23,400.00, with interest on the said 
several parts thereof, from the said several dates aforesaid and that 
she is justly indebted to your complainant in the said sum. 

Your complainant further avers that the said Mary II. Murray 
is not a resident of the State of Virginia; that she has debts 

147 due her within the County of Rockingham, in the State of 
Virginia, namely: a large debt due to her from the Chesa¬ 
peake-Western Company, and the Pocahontas Company, and a 
large debt due her from the First National Bank of Harrisonburg, 
a corporation doing business under the laws of the United States. 

Wherefore, being remediless, save in a court of Equity, your 
complainant prays that he may have leave to rile this his amended 
bill; that the said Mary II. Murray, the Chesapeake-Western Com¬ 
pany, a corporation, the Pocahontas Company, a corporation, and 
the First National Bank of Harrisonburg, Va., a corporation, l>e 
made parties defendant to this bill, and required to answer the same, 
answer under oath being waived; that all proper process may issue: 
an order of publication be made and executed as to Mary H. Murray; 
that the estate hereinbefore named may be attached and subjected 
by a decree of this Honorable Court, and applied to the satisfaction 
of the indebtedness due complainant aforesaid; that complainant 
may have a decree of this Honorable Court adjudging that the said 
Mary II. Murray is indebted to him in the sum of $23,400.00. with 
interest on $1,000.00, part thereof, from June 23d, 1894. and on 
$1,000.00. another part, thereof, from December 24th, 1894, and 
on $21,400.00, the residue thereof, from June 23d. 1895, subject to 
credit of $60.00, April 3d. 1895, and of $30.00 July 12th. 1895, 
that all proper inquiries may be directed and accounts taken, and 
your complainant may have all such other, further, and general 
relief as the nature of the case requires or to equity may seem meet. 

And he will ever pray, &c. 

JOHN E. ROLLER, 

By Counsel. 

ST PE & HARRIS, 

Of Counsel. 

148 State of Virginia, 

Rockingham County, To wit: 

This day personally appeared l>efore me, Gilbert R. Spitzer, a 
Notary Public, in and for the County of Rockingham, in the State 
of Virginia, John E. Roller, the complainant in the foregoing 
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amended bill, and made oath before me, in my said county, that 
**h®8*dions contained therein, so far as made on his own knowl¬ 
edge are true, and those made on the information derived from 
others, he believes to be true. 

Given under my hand this 2nd day of February, 1910. 

GILBERT R. SPITZER, 

Notary Public. 


Amended Bill No. Four. Filed April 16, 1910. 

To the Hon. T. N. Haas, Judge of the Circuit Court of Rocking¬ 
ham: & 

The amended bill of complaint of John E. Roller, respectfully 
represents: J 

That heretofore, to-wit: on the 4th day of December, 1907, he 
instituted this suit in this Honorable Court, wherein he is com* 
plainant, and Mary II. Murray, and others, are defendants. 

That subsequently such proceedings were had in this cause that 
} our complainant vas permitted, by decree entered in this cause 
on the 4th day of February, 1910* to file his amended bill No. 
Three, and process was directed to issue thereon, returnable to 
rules; reference to which proceedings upon the said original and 
amended bill No. Two, rejected by the court, and amended bill No. 
Three, is here made as through fully written out herein, so far as 
necessary for the purposes of this amended bill. 

149 Your complainant further shows your Honor that since 
the filing of said amended bill No/Three, the defendant, 
Marv H. Murray, appeared in Court on the 11th day of April, 1910, 
and filed certain pleas, viz: a plea of the statute of limitations; a 
plea of res adjudicata; and a demurrer and answer to the said 
amended bill No. Three. 

And your complainant further shows your Honor that as to 
said plea of res adjudicata he has submitted a motion to reject the 
same for the reasons and on the grounds set out in said motion, but 
without prejudice to your complainant to take issue on the said 
plea of res adjudicata should his said motion be not sustained. 

That as to the plea of statute of limitations wherein the defendant, 
Mary H. Murray, avers that if complainant ever had any cause of 
action or suit against her for and concerning the matter in the com¬ 
plainant’s amended bill No. Three, mentioned, such causes of action 
do not accrue or arise within five years next before the filing of 
complainant’s bill, or before serving or suing out of process thereon, 
nor did the defendant at any time, within five years next before the 
said bill was exhibited, or process served on or issued against said 
Marv H. Murray, to appear and answer the same in this cause, 
promise or agree to come to any account for, or to make any satis¬ 
faction, or to pay any sum or sums of money for or by reason of 
the said matters charged in said bill, by means whereof, as your com¬ 
plainant is advised and avers it is proper, under the rules and prac- 
12—2993a 
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tice of this Honorable Court, that he should file this, his amended 
bill No. Four, and your complainant avers: 

1st. That said Mary II. Murray resides and has always resided 
without the State of Virginia, and even if said cause of 

150 action averred by complainant in his amended bill No. three 
did not accrue or arise within five years before the filing of 

the same as is in said plea averred, or within five years next before 
the suing out and issuing of process in this cause, nevertheless the 
said defendant Mary H. Murray, having continued to reside with¬ 
out this State since the accrual of the said cause of action, remains 
liable therefor, notwithstanding any limitations prescribed by law. 

2nd. That the said Mary H. Murray, by indirect ways and means 
has obstructed the prosecution of complainant’s right in this: that 
the said Mary II. Murray accepted and acted upon a certain agree¬ 
ment and thereby induced him to believe in and rely thereon, which 
agreement was had and made l>etween this complainant and Emily 
Hollingsworth, bearing date the 10th day of July, 1875, and is in 
the words and figures following, to-wit: 

“Memo, of contract between Emily Hollingsworth of the City of 
Philadelphia of one part, and John E. Roller of Rockingham County, 
Virginia, of the other part. Witnesseth that John E. Roller under¬ 
takes to recover for Emily Hollingsworth the tract of about Fifty 
two thousand acres, lying in Rockingham and Augusta Counties, Vir¬ 
ginia, and Pendleton County, West Virginia, being the tract of land 
conveyed to John Coulter, surviving trustee of Paschall Hollings¬ 
worth by and of Henry Hollingsworth and others in 1852, now duly 
of record in all of said counties and which was sold during the late 
war by John R. Koogler, Sheriff of Rockingham for an alleged de¬ 
linquency of taxes and purchased by Jacob Dundore—upon the fol¬ 
lowing terms—viz:—Emily Hollingsworth agrees to pay all taxes in 
arrear to this date and to pay all expenses which may be incurred in 
the expected litigation outside of Virginia. All expense in 

151 Virginia to the litigation that may be necessary and expenses 
of any sale that may l>e made are to be paid out of the proceeds 

of the lands recovered, Emily Hollingsworth is to be at no time re¬ 
quired to pay any money for anything connected with the litigation 
in Virginia. If these expenses are paid by John E. Roller, he is to 
be reimbursed out of the proceeds of the lands recovered. Emily 
Hollingsworth agrees to convey to John E. Roller, one-fifth of all 
lands recovered to him, he agreeing, however, to bear his proper pro¬ 
portions of the expenses of litigation. Emily Hollingsworth is not to 
make sale of her part of the lands recovered which will prejudice the 
rights of John E. Roller. 

“(1.) The I.oose tract of 13,800 acres part of the above tract of 
52,000 acres has already been adjusted and settled save some expenses 
of recording deeds, &c. &c. 

“(2.) The Davis tract of 2,700 acres part of the same land has 
been bought in for Emily Hollingsworth at fifteen cents per acre 
upon the following terms, viz: 

“1. Emily Hollingsworth is not to be liable personally nor any of 
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her property outside of Virginia rendered chargeable directly or indi¬ 
rectly for the purchase money. 

“2. The property purchased to stand as security to Roller for her 
portion of the purchase money if Roller pays it, or in the settlement 
of the proceeds of any of her property Roller will be allowed the 
amount contributed for her with interest. 

“3. Emily Hollingsworth agrees to unite with Roller in a sale of 
the whole of that particular tract whenever Roller finds a purchaser 
at a price for which he is willing to sell his share. 

“4. The Gray J ‘ Pe > Tton tract 10,075 acres in West Virginia 
lo2 has also been settled and adjusted save perhaps some costs of 
recording deed, &e. 

Witness the following signatures and seals, this 19th day of July, 
1875. 

“(Signed) EMILY HOLLINGSWORTH, [seal.1 

“(Signed) JOHN E. ROLLER. [seal.]” 

as defending the terms and conditions under which she was bound 
to make compensation to your complainant for the service rendered 
by him and described in liis amended bill No. Three, the fact being 
that on or about the 1st day of April, 1889, at the time the said 
Emily Hollingsworth conveyed a portion of the land in the contract 
described to Mary H. Murray, said conveyance was in consideration 
of and upon the condition that she would pay to your complainant 
one-fifth of the proceeds thereafter to be realized on the sale of the 
land as soon as the said land was sold, and your complainant avers 
that from that time until the 25th day of May, 1901, the said Mary H. 
Murray held herself out to your complainant as bound by the terms 
of said contract; that she would faithfully and honestly execute and 
carry out the same; in fact, partly executing and carrying out the 
said agreement; paying to your complainant considerable sums of 
money in accordance with her said promise and after your com¬ 
plainant had instituted suit in 1893, for the purpose of asserting his 
rights against the said Mary H. Murray, she induced your complain¬ 
ant to withdraw his said suit, by agreeing to pay to your complainant 
one-fifth of the proceeds of the purchase money owing by one George 
A. Wheelock, who had become the purchaser of 44,000 acres of said 
land at the price of $132,000.00, as the reasonable compensation of 
your complianant for his sendees aforesaid; and thereafter insisting 
upon the same as in force between your complainant and declaring 
that she was bound thereby and would faithfully carry out and per¬ 
form the same. 

And your complainant avers that relying upon said prom- 
153 ises, agreements, and conduct of the said Mary H. Murray 
he did not prosecute his said suit, but withdrew the same and 
did not institute any other at any time until after the 25th day of 
May, 1901, when for the first time, the said Mary H. Murray re¬ 
pudiated her promises and undertakings, by means whereof as your 
complainant avers he has been obstructed in the prosecution of his 
rights and was induced not to prosecute suit for the enforcement 
thereof, by the said indirect ways and means* 
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Moreover your complainant avers that by reason of said promises, 

(No page 79 of Record.) 

acts, and conduct of the said Mary H. Murray, after having induced 
your complainant to act as aforesaid, she is estopped in a court of 
Equity for availing herself of any statute of limitations as against 
the claim of your complainant as set up in said amended bill No. 
Three. 

3rd. Your complainant further avers that while said agreement of 
July 10th, 1875, provides for a conveyance to your complainant of a 
one-fifth of all the lands recovered by him, nevertheless after the 
conveyance of the said land in April, 1889, by Emily Hollingsworth, 
to the defendant, Marv H. Murray, the said Mary II. Murray pro¬ 
posed that complainant should receive one-fifth of the net proceeds 
arising from the sale of land instead of a conveyance to him there¬ 
for as and for his compensation for his services and your complain¬ 
ant thereupon accepted the said proposition made by the said Mary 
IT. Murray, and thereafter continued to act and rely upon the same, 
and your complainant avers that under this agreement, made and 
entered into at the request of the said Mary II. Murray, no cause of 
action arose or accrued to him for the payment of the just 
154 and reasonable compensation, to which he was fairly entitled, 
until there was a sale of the land and the proceeds thereof re¬ 
ceived, or the same could have been received by the said Mary H. 
Murray. 

And your complainant avers that this agreement as to the time of 
pavment. to your complainant of the compensation for his services 
aforesaid, being dependent upon the sale of the land and the receipt 
of the purchase money, by the use of due diligence, no cause of action 
accrued to him until the said sale and receipt as aforesaid, of the said 
purchase money by the said Mary H. Murray. . . 

And your complainant further avers that until the said Mary H. 
Murray, in January, 1901. conveyed the land to the Clie^apeake- 
Western Company, in which conveyance George A. W heelock united, 
and released the said George A. AY heelock, from the payment of his 
unpaid purchase money, at that time amounting to a large sum of 
money, to-wit: about $140,000.00. vour complainant was entitled, 
a* between himself and the said Mary H. Murray, to have, demand 
and receive, of her, payment of his compensation out of the proceeds 
arising on the sale of the said AYheelock, and no cause of action arose 
and accrued to him until said time 

4th. Your complainant further avers that after the conveyance 
of said land in April. 1889, by Emily Hollingsworth to Mary H. 
Murray, he continued to render and did render valuable sendees to 
the said Mary IT. Murray in the perfection and protection of her 
title to said land and such services continued until sometime in 
1894, and that said Mary H. Murray promised your complainant to 
pay to him the reasonable value thereof out of the proceeds arising 
on the sale of said land, conveyed to her, as aforesaid, as soon as a sale 
thereof should be made, and the purchase money therefor received. 
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and complainant avers that said sale of said land to George 
loo A. Wheelock was made in December, 1892, and that the pur¬ 
chase money therefor was received or ought to have been re- 
cened by said Mary IT. Murray in January, 1901, on the resale of 
said land to the Cliesapeake-Western Company, at which date the 
said Mary H. Murray became liable to your complainant and com¬ 
plainant s right to have, demand, and receive from her reasonable 
compensation for his said sendees as aforesaid, arose and accrued. 

oth. Your complainant further avers that about the time the re¬ 
pudiation in May, 1901, bv Mary H. Murray, of her promises and 
undertakings with your complainant, as aforesaid, he instituted a 
certain suit in equity in this Honorable Court entitled John E. Roller 
vs. Mary H. Murray, and others, the record of which is now on tile 
among the ended causes of this Court, and a transcript whereof is 
now exhibited and prayed to be read and taken as a part of this 
amended bill No. Four, from which it will appear that up to the time 
of the repudiation by the said Mary IT. Murray, in the Spring of 
1901, of the promises and undertakings on the part of Emily Hol¬ 
lingsworth, which she had agreed to carry out in manner and form 
as is set out. and appears from the record of the said ended cause, the 
said Mary H. Murray relied upon and executed in part the contract 
embodied in the paper writing signed by Emily Hollingsworth and 
your complainant, hearing date the 10th day of July, 1875, and while 
the fact is that difference arose between your complainant and Mary 
H. Murray as — their respective rights and duties under this contract, 
and touching the construction and execution thereof, nevertheless 
both your complainant and Mrs. Murray relied upon the said con¬ 
tract as embod-ing the rights and duties respectively of your com¬ 
plainant and Mary II. Murray, except in so far as the same 
150 had been modified hv mut-al consent. 

And your complainant avers that until the 25th day of 
May, 1901, the said Mary II. Murray acknowledged herself bound 
by the said contract as modified by her as hereinbefore set out, and 
promised to execute and carry out the same and your complainant 
accepted and relied upon said promise and now avers that notwith¬ 
standing the fact it has been adjudged by this Honorable Court that 
relief cannot be granted to your complainant as sought and prayed 
for in said ended cause of Roller v. Murray, as therein by said record 
fully appears, nevertheless your complainant charges that so long 
as neither the said Mary H. Murray nor himself made any objection 
to the agreement and did not repudiate the same, but continued to 
rely thereon, and execute the same, no cause of action arose to your 
complainant to have, demand and receive from the said Mary H. 
Murray just and reasonable compensation for the services rendered in 
and about the recovery of the said tract of land and of the protection 
of the title of the said Mary H. Murray as hereinbefore alleged, and 
your complainant avers that the said Mary H. Murray did not re¬ 
pudiate the same until the 25th day of May, 1901, as fully appears 
from the transcript of the record of the said cause of Roller v. 
Murray, by means whereof at said date your complainant became and 
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was entited to receive payment for his services, as aforesaid, and 
cause of action arose to him therefor. 

In consideration of the premise-, and being remediless save in a 
court of equity, where matters of this sort are alone and properly cog¬ 
nizable, your complainant prays that the said Mary II. Murray, the 
Chesapeake-Western Company, a corporation, the Pocahontas Com¬ 
pany, a corj>oration, and the First National Hank of Harrisonburg, 
Virginia, a corporation may be made parties defendant to this 
157 bill and required to answer the same, answer under oath being 
waived; that complainant may have leave to file this, his 
amended bill; that an order of publication may be made and executed 
as to the said Mary II. Murray, a non-resident of the State of Vir¬ 
ginia, that the estate hereinl>efore named may l>e attached and sub¬ 
jected by decree of this Honorable Court and applied to the satisfac¬ 
tion of the indebtedness due complainant, as aforesaid; that all pro|>er 
inquiries may be directed, and accounts taken; and that the com¬ 
plainant may have all such other, further, and general relief as in 
equity may seem meet. 

And he will ever prav, &c. 

JOHN E. ROLLER. 


State of Virginia, 

County of Rockingham , To-ivit: 

This day personally appeared before me, Gilbert R. Spitzer, a 
Notary Public in and for the County of Rockingham, in the State 
of Virginia, John E. Roller, the complainant in the foregoing bill, 
and made oath before me in my said county, that the allegations 
contained therein, so far as made on his own knowledge are true, 
and those made on the information derived from others, he be¬ 
lieves to be true. 

Given under my hand this 15th day of April, 1910. 

GILBERT R. SPITZER, 

Notary Public. 


Answer to 4 th Amended Bill by Mrs. Murray. 

’ Filed April 30, 1910. 

The separate demurrer and answer of Mrs. Mary H. Murray to 
the fourth amended Bill, filed April 16, 1910. bv John E. Roller, 
in the Chancery cause pending in the Circuit Court of Rock- 
158 ingham County, Virginia, in the style of John E. Roller, vs. 
Mary H. Murray, &c. 

This defendant, not waiving any right of exception to the said bill, 
but expressly reserv ing the same, proceeding to answer, so far as she 
is advised it is necessary, answering says: 

The said complainant should not have been permitted to filed his 
amended bill No. 4; and it should now be stricken from the files 
of this cause because, 1st The matters and things set out in said 
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amended bill were known to the complainant when the 3rd amended 
bill was hied in this cause, and should have been then set out and 
pleaded, and there should be an end of amended bills in a cause. 

2nd. The amended bill No. 3 sets up or attempts to set up a case 
^*um^^^*** meruit, and alleges and is based on an implied contract, 
while the amended bill No. 4 sets up and relies on an express con¬ 
tract. 

3rd. While the amended bill No. 3 admits that the contract of 
July 10, 1875, has been declared void, the amended bill No. 4 sets 
out :*aid contract in full, as the contract under which he claims, and 
th© e\ idenc© of the terms of employment and agreement for com- 
pensation, as modified by a promise to pay in money instead of 
land, asserting the same contract, contending for same amount but 
solvable in a different medium. 

All rights, under and by virtue of the agreement of July, 1875, 
.are res judicata. The only claim wdiich the complainant is allow T ed 
to assert under the pleadings, is on quantum meruit, a right implied 
by law’ which arises w’hen the work is done or labor performed. 

The 4th amended bill therefore sets up a different case, 
159 sets up a diflerent cause of action, and undertakes to make 
under this fourth amended bill, the same case as under the 
original bill to which the court sustained the plea of res judicata. 

4th. The complainant, by the introduction of new matter from 
that in amended bill No. 3, and in the form set out in amended 
•bill No. 4 would be permitted to put in issue, and rely upon, the 
very same matter, which the court in this cause has already decreed, 
in passing on the original and amended bills, is not a matter which 
can be enquired into because res judicata. 

5th. The matters alleged in said amended bill, do not relate to 
the promise implied by law, to pay a reasonable compensation for 
services arising out of the relation of the parties, upon which 
amended bill No. 3 is based, but relate only to express promises, 
alleged to have been made by the defendant to carry out the agree¬ 
ment of July 10, 18/5, claimed by the complainant to have been 
modified, and if true, do not remove the bar of the statute as to the 
implied promise sued on, but only apply to the express promise 
heretofore declared illegal and void. For these reasons defendant 
objects to the filing of said amended bill and asks that it be dis-* 
missed and stricken from the files of this cause. 

And now r proceeding to answer specifically the several allega¬ 
tions of said amended bill, as far as she is advised it is necessary, re¬ 
spondent says: 

I. It is true that respondent resides and has always resided with¬ 
out the State of Virginia, though she has had valuable property 
within the jurisdiction of the Court, well knowm to the complain¬ 
ant, at least since April 1, 1889, but it is not true, that hav- 
160 ing continued to reside without the State, if she ever was 
liable to the complainant, she “remains liable therefor, not¬ 
withstanding any limitations prescribed by law,” but, upon the con¬ 
trary, respondent avers that whatever claim or right of action the 
said complainant may have had against the said defendant is barred 
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by the statute of limitations and she pleads and relies upon the same 
as a defense to the said action. 

II. Respondent further answering says, respondent denies that 
by any indirect ways or means or otherwise she has obstructed the 
prosecution of the complainant’s right, if any he had. It appears 
by the record that the complainant brought a suit against her in this 
court in 1893, several suits in 1901, and this suit in 1907. 

While it is true that this defendant was induced by the represen¬ 
tations of the complainant to believe that there was a valid, legal, 
subsisting contract between him and respondent’s predecessor in 
title, Miss Hollingsworth, and that she, relying upon the representa¬ 
tions of the complainant as l>eing true, that there was such a con¬ 
tract by which she was bound, did make certain payments to the 
complainant for the services which he claimed to have rendered un¬ 
der and bv virtue of said contract, respondent denies, however, that 
she is bound by any legal etfect which might l>e claimed would re¬ 
sult from the apparent recognition of the complainant’s right and 
claim, because the representations of the said complainant were, in 
fact, not true, and she was misled thereby and the complainant will 
not he allowed to take an advantage of his own wrong and maintain 
and claim made upon the theory of an acquiescence by re- 

161 spondent, in the claim so made by him that there was, a valid 
legal, subsisting contract binding upon her and her vender. 

Respondent admits that “on or about the first day of April, 1889, 
the said Emily Hollingsworth did convey a portion of land in the • 
contract descril>ed to Mary II. Murray,” but she denies that “said 
conveyance was in consideration of and upon the condition that 
she should pay your complainant one-fifth of the proceeds there¬ 
after to be realized from the sale of the land as soon as the said 
land was sold.” Respondent says that the conveyance was upon no 
such consideration and condition and she believes that the complain¬ 
ant knows that the said conveyance was not upon such considera¬ 
tion and condition. Upon the contrary, resjKmdent avers that the 
land was conveyed to her by Emily Hollingsworth, without any 
condition or limitation or any other consideration than that set out 
in the deed, and the said deed was duly recorded in the counties 
where the land is situate, which gave the complainant constructive 
notice, and that as a fact he had actual knowledge of said conveyance, 
at or about the time of its execution and recordation. 

It appears from exhibits already filed by the complainant with 
the pleadings in this cause, that the complainant understood, recog¬ 
nized and admitted that respondent was simply “to take the shoes” 
of the said Emily Hollingsworth, her grantor, but when she did 
this, she was no further bound than Emily Hollingsworth herself, 
and there was no obligation whatever upon her to execute the 
champertous contract made by the complainant, which contract the 
Courts have held was against public policy, illegal and void. Re¬ 
spondent further says that whatever was done by her, as apparently 
executing and carrying out any agreement with the complainant, 
was done under the misrepresentations of the complainant 

162 that respondent was legally bound to convey him one-fifth 
of said land or to pay him one-fifth of the proceeds of said 
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property, and respondent, as soon as she was informed of what the 

and^tl raCt "n S ’i at ° nce re P udlated th « claim of the complainant 
under the socalled contract and notified the complainant • and re¬ 
spondent says that the contract which the said complainant has set 

Julv 0 18" ‘ 'll hlS 4Ul amende<1 bill > heac'ns date the 10th day of 
,,“' y ’ 18 tho same contract which was the subject of investiga- 

tion and determination by this Court and Supreme Court of Appeals 

Respondent further says that she denies specifically the alleua- 

h 0 s“fd Sai t- b ! ,1 n th ? t ,‘ She 1 P duced your complainant to withdraw 
Ills said suit, (which he instituted in January, 1893), “by agreeing 

to pay your complainant one-fifth of the proceeds of the purchal 

cWoT nf ‘aa nnn° n0 Ge °? ge -V , Wh , eelock - who had become P t he pu* 
aser, of 44,000 acres of said land at the price of $132,000.00 as 

the reasonable compensation of your complainant, for his services 
aforesaid, thereafter insisting llpon the saill ' e ;us in f ’ u „ f 

r„uM C0 At U ?. ant and declarin S ‘hat she was bound thereby and 
would faithfully carry out and perform the same.” And she de¬ 
nies that the complainant, “relying upon said promises a-reemeiS 
and conduct of the said Mary II. Murray, did noi p^Tte hb 

inian U u!ir b v Ut 1803 d bvO th6 “T” U ' S tr . Ue that sait instituted 
n January, 1893 by the complainant against respondent and others 

was dismissed, but she denies that it was done by reason of any in¬ 
ducements or agreement on her part with the complainant. She 

1 (13 has ® ,t . her l,y di *’ect or indirect wavs or means 

1(.3 obstructed the complainant in the prosecution of his supposed 

rights. She denies that by reason of any acts promises or 
conduct on her pari, she is estopped from availing herself of the 
benefits of the statute of limitations. 

IIT. Respondent further answering says: 

(1) She denies that she made a proposition to the complainant 
that he should receive one-fifth of the proceeds arising from the 
sale of the land instead of a conveyance to him of one-fvth of the 
and ns provided in said writing of date July 10, 1875, as and for 

renter!! 1 ensat, ° n v”' .f I 7 ices - and that the complainant ac¬ 

cepted the proposition and thereafter continued to act and relv 

UnTLicTbill' 10 ^ tbat tbere was sucb an a S ree ment as alleged in 

(2) She denies that the allegation that “no cause of action arose 
or accrued to him for the payment of the just and reasonable com- 
pensation to which lie was fairly entitled until there was a sale 
of the land the proceeds thereof received or the same could have 
been received by the said Mary H. Murray,” if any cause of action 
the complnyiant. ever had against respondent. She denies that he 
ever had any cause of action against her, but if he had, it was cer¬ 
tainly as early as January, 1893. 

(3) Respondent denies that the complainant was not entitled “to 
have, demand and receive,” from her payment of his compensation, . 
if he was entitled to receive anything from her, and that “no cause 
of action arose and accrued to him,” if any did arise or accrue to 

13—2993a 
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him, until in January, 1901, when sale was made to the Chesapeake- 
Westem Company. Upon the contrary, if any cause of action arose 
in favor of the complainant, or if he was at any time entitled to 
receive payment of compensation for his said services the right to 
demand payment and the cause of action arose or accrued 

164 when the said sendees were rendered and that all of said 
alleged sendees were rendered prior to January, 1893, when 

the said complainant brought his first suit and which he dismissed 
for reasons best known to himself. 

(4) She denies that there was any agreement between respondent 
and complainant, that the time of payment to him of compensation 
for his alleged services, was dependent on the sale of the land and 
receipt of the purchase money by the use of diligence as alleged in 
said bill, and denies that he was to receive payment, or had a right 
to demand payment out of the money received from the Chesapeake- 

Westem Company. . 

Respondent, further answering says, that the paper copied in the 
bill, dated July 10, 1875, shows that the sendees which were ren¬ 
dered by the complainant were rendered to Miss Hollingsworth, and 
that he had been fully compensated, and if he had any cause of 
action it was against he and not respondent. 

IV. Respondent, further answering, says: 

(1) Respondent denies the allegation in the fourth paragraph of 
the said amended bill, that after conveyance of the land to her in 
1889. complainant continued to render valuable services to respond¬ 
ent in perfection and protection of her title to said land, and that 
said services continued until sometime in 189<>, and she denies that 
she promises to pay to the said complainant the reasonable value 
of his services out of the proceeds arising from the sale of the land 
conveyed to her as aforesaid, as soon as a sale thereof should be 
made and the purchase money therefrom received, which would 
be binding to her. Whatever assurances or promises were made to 
the said complainant were based upon, induced by and resulted 

from, the representations of the complainant that he had a 

165 valid, legal contract with respondent’s grantor which she 
was bound to carry out, which said representation and asr 

surances made by the said complainant, respondent has ascertained, 
and the Court has determined, were not true, and the said respond¬ 
ent was deceived by the stud false representations of complainant, 
but that as soon as respondent discovered what the true character 
and terms of said alleged contract were, to-wit: In May, 1901, she 
at one- disavowed all and any liability whatever to him as set forth 
in a preceding paragraph. And for any claim which the said com¬ 
plainant may have against the respondent, any right of recovery 
was barred by the statute of limitations prior to the institution of this 
suit and respondent pleads the statute as a bar of any right or 
recovery by the complainant against respondent. 

(2) Respondent says, however, that whatever services were rendered 
to or for her. by complainant, were rendered prior to January 1,1893, 
and that he has received, from her more than the value of such sen- 
ices, in payments, made under the misapprehension of his rights and 
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her obligations, produced by his representations to her, and of any 
right of action he had, it arose or accrued prior to January 1, 1893, 
and is barred by the statute of limitations, which she pleads and 
relies on as a complete bar to his recovery against her. 

V. Respondent further answering, says: 

(1) ft ^ t ru e that in May, 1901, the said complainant did file 
his bill in the Circuit Court of Rockingham County, against re¬ 
spondent and others, and that the said suit was entitled in the said 
Court: “John E. Roller vs. George A. Wheelock and others” and 
m the Supreme Court of Appeals of Virginia, was entitled: “John E. 
Roller vs. Mary H. Murray, &c.,” and the record in said 

166 cause is on file among the ended causes of this court, and it 
will appear from said record that the same cause of action 

which the complainant is asserting in this suit was the subject of 
controversy in the said ended cause, and it will further appear from 
the record of the said ended cause that the .said alleged contract 
under which the complainant claims, was held to be alleged and 
\oid, and that all of the matters raised in the amended bill were 
before the court in that cause, or could have been presented and 
finally disposed of then and the said cause was finally disposed of 
adversely to the complainant; and that the issues there presented or 
which might have been there presented were judicially disposed of 
and determined, and that the contentions of the said complainant 
were determined against him, and in favor of respondent, as will 
more fully appear by reference to the said record in the said ended 
cause both by the decrees of the Circuit Court and also by the de¬ 
cree of the Supreme Court of Appeals of Virginia, and the same are 
now res judicata and cannot be subject to further inquiry, and 
respondent pleads the same as in bar of any right of the complain¬ 
ant to prosecute this suit. Respondent further answering, says, that 
as to the allegations of the bill that respondent acknowledged her¬ 
self bound by the said alleged contract of date July 10, 1875, and 
made any promises based thereon or did any acts which might be 
regarded as a partial execution of said contract, whatever was done 
in that respect was done upon the repeated assurances of the com¬ 
plainant that there was such a contract, existing, which was valid, 
legal and enforceable, and under which she was bound to pay to 
the complainant one-fifth of the proceeds of the sale of the lands; 
and that as soon as she discovered what was the true character and 
terms of said alleged contract, she repudiated and disavowed 

167 any liability whatever to the complainant and notified him to 
take such course as he might see proper for the establish¬ 
ment and enforcement of his claim; and if the said complainant 
had any cause of action or suit against this respondent for or con¬ 
cerning any of the matters in the said bill mentioned, which this 
respondent doth in no sort admit but expressly denies, such cause 
of action or suit did not accrue or arise within five years next before 
the filing of this bill, or before serving or suing out process against 
this defendant to appear and answer the said bills, nor did this re¬ 
spondent at any time within five years next before the filing of said 
bill or process served on or issued out against this defendant, to 
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appear and answer the same, promise or agree to come to any ac¬ 
count for or to make satisfaction of or to pay any sum of money for 
or by reason of the said matters charged in said bill, and respondent 
pleads the statute of limitations as a bar of the right of any re¬ 
covery by the complainant against her. 

2. If the complainant was entitled to a portion of the proceeds of 
the Wheelock sale, then his cause of action arose when the sale was 
made to Wheelock, or when the Wheelock bonds became due and 
payable, and which, as will appear by the record of the ended cause 
referred to, was more than five years t>efore the beginning of this 
suit and the complainant’s right of action was barred by the statute 
of limitations. 

Respondent, further answering says, that said complainant has no 
right to rely upon any promises or assurances by respondent, or 
upon any act of respondent appearing to ratify and confirm the 
claim of the complainant, because whatever assurerranees were 
made or acts done, which could bear that construction, were 

168 induced and done upon the misrepresentations of the com¬ 
plainant; that he had a valid, legal and enforceable contract 

by which the grantor of respondent was bound and by which the 
respondent was also legally bound, while the fact was and is that 
there was no such valid, legal and enforc-able contract and that as 
soon as the true character and terms of the contract were made 
known to respondent, they were repudiated and disavowed, and that 
complainant should not be permitted in a court of equity, whose aid 
he invokes, to take advantage of his own wrong and his own mis¬ 
representations which were relied upon and acted upon by re¬ 
spondent. 

Respondent denies that she owes now or ever did owe complainant 
anything on account of the matters and things set out in said bill, 
as she verily l>elieves. She denies that she has ever, in any way, 
either directly or indirectly, ol>structed, hindered or delayed prose¬ 
cution by the complainant of any rights which lie might have or 
thought he had against her. Upon the contrary, as already set 
forth, as soon as she discovered what was the true character and 
terms of the alleged contract, she very promptly repudiated and 
disavowed any obligation or liability to the complainant and gave 
him notice to take such course as he might see proper for the estab¬ 
lishment and enforcement of his claims, so that if the said complain¬ 
ant did not institute his action within the time required by law, he 
has no one to blame but himself, for he was in possession of all the 
facts and had full and fair notice that any claim he might make 
would be resisted. 

Respondent, further answering, says that this defendant says that 
as to any cause of action the said complainant ever had against her 
if any, by protestation, not confessing or acknowledging all 

169 or any part of the matters and things in said bill of com¬ 
plaint contained, to l>e true in manner and form as the same 

are therein set forth, for plea, nevertheless, to the said bill, doth plead 
and aver, that if the complainant ever had any cause of action or suit 
against this defendant, for or concerning any of the matters in the 
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said bill mentioned, which this defendant doth in no sort admit, 
such cause of action or suit did accrue or arise within three years 
next before the filing of the said bill, or before serving or suing out 
process against this defendant to appear and answer said bill, nor did 
this defendant, at any time within three years next before the said 
bill was exhibited, or process served on, or issued out against this 
defendant, to appear to and answer the same, promise or agree to 
come to any account for, or to make satisfaction, or to pay any sum 

or sums of money for, or by reason of the said matters charged in 
said bill. 

Wherefore, this defendant prays judgment of this honorable 
Court, whether she shall be compelled to make any further or other 
answer to the said bill. 

This defendant, by protestation, not confessing or acknowledging 
all or any part of the matters and things in said bill of complaint 
contained, to be true in manner and form as the same are therein set 
forth, for plea, nevertheless, to the said bill, doth plead and aver, 
that if the complainant ever had any cause of action or suit against 
this defendant, for or concer-ing any of the matters in said bill 
mentioned, which this defendant doth in no sort admit, such cause 
of action or suit did accrue or arise within five years next before the 
filing of the said bill, or before serving or suing out process 
1 (0 against this defendant to appear and answer said bill, nor did 

. # this defendant, at any time within five years next before the 

said bill was exhibited, or process served on, or issued out against 
this defendant, to appear to answer the same, promise or agree to 
come to any account for, or to make satisfaction, or to pay any sum 
or sums of money for or by reason of the said matters charged in 
said bill. 

A\ herefore this defendant prays judgment of this honorable Court, 
whether she shall be compelled to make any further or other answer 
to the said bill. 

Respondent denies every material allegation of the bill not herein 
admitted to be true and demands strict proof of each and every alle¬ 
gation. J 

And now having answered as fully as she is advised as it is neces¬ 
sary for her, she prays to be hence dismissed, etc. 

MARY H. MURRAY, 

By COUNSEL. 

HOLMES CONRAD & 

CONRAD & CONRAD, 

For Respondent. 


Final Decree. 

This cause came on this 6th day of February, 1911, to be finally 
heard on the papers heretofore read and proceedings had. upon the 
depositions of the complainant and exhibits therewith filed, on the 
4th amended bill filed over the objections of the defendant, the 
demurrer and answer of the defendant Mary H. Murray, to said 
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amended bill as well as upon the other bills original and amended, 
the answer, demurrers and pleas thereto, the exhibits filed, upon 
all of the papers in the record of this cause and upon argument of 
counsel. 

171 On consideration whereof, for reasons set forth by the 
court in a written opinion filed in the papers of this cause. 

Tt is adjudged, ordered and decreed that the attachment in this 
cause l>e abated, and the bill of the complainant dismissed, and that 
the defendant Mary II. Murray recover of the complainant John 
E. Roller her costs in this suit expended. 

On motion of the complainant the operation of this decree is sus¬ 
pended for sixty days, on condition that the complainant, or some 
one for him, enter into bond with sufficient security before the clerk 
of this court as provided by law in the penalty of $1,000.00, within 
five days from rising of Court. 

172 Plaintiff’s Exhibit “E” to Bill. 

Filed February 3, 1916. 

In the Supreme Court of Appeals of West Virginia, Charles Town. 

Record No. 1816. 

John E. Roller, Plaintiff Below, Appellant, 

vs. 

Mary H. Murray et als., Defendants Below, Appellees. 

* * ♦ * * * * 

To the Honorable Judge of the Circuit Court of Pendleton County, 
West Virginia: 

The amended bill of complainant, John E. Roller, respectfully 
represents: That in the year 1901, he instituted a suit in this honor¬ 
able Court, wherein he was plaintiff and Mary II. Murray, George A. 
Wheelock, Henry M. Murray, Holm-s Conrad. Trustee, and the 
Chesapeake Western Company, a corporation, were defendants; that 
the original bill in said suit was filed October Rules 1901, and is in 
the following words and figures to-wit: 

To the Hon. Robert Railev, Judge of the Circuit Court of Pendleton 

Countv: 

%/ 

The bill of complaint of John E. Roller, respectfully represents, 
that in the early part of the year, 1873, through Richard C. Mc- 
Murtrie, a distinguished lawyer of the city—Philadelphia, he en¬ 
tered into a contract with Emily Hollingsworth, of said city, under 
which he agreed to recover for her a tract of land of 52,757 acres, 
known as the Hollingsworth survey, lying partly in the County of 
Augusta and partly in the County of Rockingham in the 

173 State of Virginia, and partly in the County of Pendleton, in 
the State of West Virginia, which had been sold away from 
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the owners thereof for taxes, and was then claimed by others ad¬ 
versely, the said Emily Hollingsworth agreeing to give to your com¬ 
plainant as a compensation for his services -one-fifth of the net pro¬ 
ceeds of all lands recovered, it agreed that there should first be paid 
out of said proceeds, any and all expences connected with the matter 
in the State of Virginia, including the expences of any suits that 
might be necessary, and of the sale of said lands the said Emily 
Hollingsworth to pay all expences that might be incurred outside of 
the State it being further stipulated and agreed that the interest of 
your complainant in said lands should not be sold unless your com¬ 
plainant agreed to the price and that no sale should be made re¬ 
gardless of the interest of your complainant. 

That subsequently all of these lands were recovered from those 
holding them adversely, and parts of them were sold and these 
mat-ers adjusted between vour complainant and the said Emily Hol¬ 
lingsworth. 

That on or about the first day of April, 1889, the said Emily 
Hollingsworth, made a conveyance of the unsold portion of said 
tract of land, to Mary H. Murray wife of Henry M. Murray, the 
said Mary H. Murray agreeing to carry out the contract, between 
the said Emily Hollingsworth and your complainant. 

That subsequently however the said Mary H. Murray while recog¬ 
nizing the right of vour complainant to one-fifth interest in the pro¬ 
ceeds of the sale of said lands has persistently refused to marfe any 
conveyance to your complainant to one-fifth thereof and for 
174 a considerable space of time refused to acknowledge by letter 
or otherwise hv an instrument in writing, the right of your 
complainant to one-fifth of the proceeds either of the sale of said 
lands or the lands themselves and only did so after your complainant 
had threatened with suit to compel/ her to give him such an instru¬ 
ment in w T riting, although the matter is one of very great importance. 
Your complainant is now T in possession of letters not only from the 
said Mary H. Murray hut from the said Emily Hollingsworth as 
well in w r hich the riedits and interests of your complainant are rec¬ 
ognized and admitted. 

That the said Mary H. Murray has steadily refused to accept and 
carry out that part of the agreement between your complainant and 
the said Hollingsworth in which it was stipulated and agreed that 
there should be no sale of his inter-st in said lands unless he agreed 
to the price and no sale made at all regardless of his interests, hut 
has insisted and still insists that she alone has the right] to sell the 
property and to fix the price and terms of payment that she has the 
right to make and control/ absolutely any and all extensions of the 
terms of such pavments, and the collection of the same, and to man¬ 
age and control/ the same as she may choose, and that your com¬ 
plainant must accept whatever she chooses to pay him after she has 
received the money and has deducted therefrom such expences and 
such charges as she may choose to contract or allow, without any con¬ 
sultation whatever with him or any right to interfere on his part. 
That in pursuance of these claims then asserted by her the said Mary 
H. Murray together with her husband Henry M. Murray on the 23d: 
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day of December, 1892, without the consent of your complainant, 
sold and conveyed to one George A. Wheelock the entire body of 
the Hollingsworth survey remaining unsold, consisting of 

175 44,000 acres, excepting therefrom for her own personal bene J 
fit a tract of 100 acres at Pendleton Springs, at the price of 

132,000.00 of which $7 f>000.00 was paid in cash and the residue 
of the purchase money was to he paid as follows to-wit: $7,500.00 in 
one year from said date; $5,000.00 in 18 months from said date 
$5,000.00 in two years from said date; and $107,000.00 in 30 
months from said date and the deed making said conveyance, in 
which said lands are specifically described was recorded on the 18th 
dav of Januarv, 1893, in the Clerk’s office in the Countv Court, of 
Rockingham County, Virginia, and a deed of trust given by George 
A. Wheelock to Holm-s Conrad, Trustee, to secure said deferred pur¬ 
chase money dated on the 23d. of January, 1893, was recorded in 
same Clerk’s office on the 23d, day of February, 1893. 

That your complainant was not notified of this sale and knew 
nothing of it until it had been consum-ated and made, and shortly 
thereafter he instituted his suit in Chancers* in the Circuit Court of 
Rockingham County against the said Mary IT. Murray, Henry M. 
Murray and the said George A. Wheelock, whom he was informed 
bore the name of William A. Wheelock. at the same time in connec¬ 
tion with said suit docketed his lis pendens in the Clerk’s office in 
the County Court of said County, in which he gave notice of the in¬ 
stitution of said suit and declared that it was instituted for the pur¬ 
pose of obtaining a decree which shall recognize mv right to one-fifth 
of the net proceeds of the land conveyed to the said Marv IT. Mur¬ 
ray by Emily Hollingsworth bv deed duly of record in the Clerk’s 
office of the County Court of said County, after deducting the 

176 expences of suit and sale, excluding expenses outside of the 
State of Virginia, and to deny to the said Marv H. Murray, 

the right to sell said lands unless I agreed to the price or to sell re¬ 
gardless of my interests and which shall hold as invalid and inef¬ 
fectual so far as my rights and interests are concerned, any sale made 
to by the said Mary TT. Murray to William A. Wheelock or anv other 
pero.sn without my consent and any conveyance attempted to he 
made by her to him or any other person and the interests of the 
said Mary II. Murray and her husband Henry M. Murray if any he 
has, and of the said William A. Wheelock or other vendee to the 
said Mary IT. Murray are intended to he affected, by said suit. That 
subsequently however, being desirous of avoiding any litigation with 
the said parties in interest, after giving notice to the said Wheelock, 
and received- an acknowledgment from him, of the fact, that he 
knew of the rights and interests of your complainant in said sale, 
your complainant did consent that the sale to the said Wheelock 
might stand and that he would receive his part of the purchase* 
money without any prejudice to his right to assert his claim to a one- 
fifth interest therein in the event that it should he jeopardized in 
any way hv anything which either the said Mary H. Murray or the 
said Wheelock or either or both of them might do. 

That your complainant was entitled to one-fifth of the purchase 
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money of this sale, and that this fact was known to George A Wheel- 
ock, as well as to the said Mary H. Murray can not and w’ill not 
be denied, for your complainant has the proof in writing of the 
fact. 

That your complainant has received one-fifth of the cash pay¬ 
ment and that matter is closed. That he received ($1,139.02) 

177 eleven hundred and thirty nine dollars and two cents on 
the 12 th day of January. 1894, on account of his fifth of the 

first deferred payment, and ($60.00) sixty dollars on the 3 d, day of 
April, 1895, and ($30.00) thirty dollars on the 12th day of July, 
1895, on account of his one-fifth interest in said purchase money, but 
the whole of the remainder remains unpaid. 

1 hat notwithstanding the fact that your complainant was en¬ 
titled to one-fifth of the purchase money aforesaid, and that both 
the said Geo. A. \\ heelock and the said Mary II. Murray were well 
aware of the fact, yet on the 29th day of January, 1901, the two 
conspired together to disregard the rights and interests of vour com¬ 
plainant, and to abrogate, release and destroy his said one-fifth in¬ 
terest in the remaining purchase money, made a sale of said prop¬ 
erty, the said Holtn-s Conrad, Trustee, uniting in the deed of con- 
\eyance to corporation styling itself the Chesapeake-Western Com¬ 
pany, and by deed of that date conveyed the same to said Company 
for the consideration of $126,000.00 to be paid and secured to be 
fair with the said Mary H. Murray and at the same time she the 
said Mary II. Murray received from the said Chesapeake-Western 
Company the sum of. $15,000.00 in cash and three bonds for the 
deferred payments of $37,000.00 each, due at 18, 30 and 42 months 
respectively, payable annually with interest from date, at the rate 
of 5% per annum and both the deed of conveyance and the said 
deed of trust were admitted to record on the same day in the Clerk’s 
office of the said County of Rockingham, it being 1 recited on the 
face of said deed of conveyance to the Chesapeake-Westem Com- 
panv, that the said George A. Wheelock had in consideration 

178 of the cancellation, and release to him of his said obligations 
agreed to unite with the said Mary H. Murray, in the said 

conveyance, in the face of the fact, that both of the said grantors 
as well a« the said grantee knew of the rights of your complainant 
as^ herein! >efore set forth and there was paid to the said George A. 
Wheelock for his uniting in the conveyance of this land a large 
sum of money. That your complainant avers the Chesapeake- 
Western Company, had formal notice of the fact, that your com¬ 
plainant was entitled to one-fifth of the purchase money 1 due from 
George A. Wheelock prior to the date of said conveyance having 
been notified to that effect, long before said sale was consum-ated 
so that said Company does not occupy any position which imposes 
upon the Court any obligation to interfere in its behalf. Where¬ 
fore being remediless save in equity where mat-ers of this sort are 
alone properly re/ 70 -nizable, your complainant pravs that George A. 
Wheelock, Man’ H. Murray, her husband Henry M. Murray, who 
is made defendant with her for the sake of conformity, Holmes 
Conrad, Trustee, and the said Chesapeake-Western Company a cor- 
14—2993a 
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portation, may be made parlies defendant to this bill, and be required 
to answer, answer under oath being waived, that the right of your 
complainant to one-fifth of the purchase money due from George 
A. Wheelock under the deed of trust of January the 23d 1892, 
may be decreed to him and that the lien of the deed of Trust given 
to secure the same may be enforced, and such further and other re- 
lief may be given as the nature of the case may require or to equity 
may seem meet. 

May process issue and he will ever pray, etc. 

JOHN E. ROLLER. 

A copy. 

Attest: 

I. E. BOLTON, 

Clerk Circuit Court Pendl-eton County, W. Va. 

179 That since filing of the said original bill the said Henry 
M. Murray has departed this life and your complainant is 

advised that the said Chesapeake*-Western Company, has sold the 
real estate in said bill described to the Pocahontas Company, a cor¬ 
poration. 

Your complainant is advised that thereafter on the — day of No¬ 
vember 1901, the said Chesapeake—Western Company, appeared 
and filed its answer to said bill, being the only defendant that has 
appeared and pleaded to said bill and that no other proceedings 
have since been had in said cause. 

Your complainant being advised that it is proper in view of the 
matters and facts hereinafter to be referred to that he should amend 
his said bill, brings this, his amended bill of complaint, and re¬ 
spectively shows the court; 

1st. That in the year 1872, shortly after the admission of com¬ 
plainant to the bar as Attorney-at-law, he was employed by the 
late Emily Hollingsworth, of the City of Philadelphia, as such at¬ 
torney, to recover for her a tract of fifty two thousand acres of land, 
situate in the Counties of Rockingham and Augusta, in the State 
of Virginia, and the County of Pendleton in the State of West Vir¬ 
ginia, which has been lost to the true owners thereof, and j’our 
complainant immediately undertook the work and labor necessary 
to the premises, making extensive examinations of titles to a large 
number of tracts of land, investigating the titles of adverse claim¬ 
ants, locating interior as well as exterior, lines of survey, and of 
the numerous claimants thereto, in which he diligently and faith¬ 
fully endeavored to discharge the onerous duties imposed by the 
said employment. 

2 nd. That from time to time various parcels of said lands 

180 were recovered from adverse claimants, compromise settle¬ 
ments having been made as to s'ome and others being recovered 

bv actions of ejectment in the Courts of Virginia, and West Vir¬ 
ginia, and in the United States Court with proper jurisdiction until 
the entire tract of Fifty-two Thousand acres was recovered for the 
said Emily Hollingsworth, the actual litigation in Court not being 
completed until some time in the year 1893. 
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3d. Your complainant does not deem it necessary to recite in de¬ 
tail the work and labor performed by him as aforesaid, resulting in 
great advantage to his said client, or to enumerate other and addi¬ 
tional labor and sendees performed by him in connection with the 
management and supervision of the sale or portions of the property 
and ol options on the lands under which large sums of money were re¬ 
ceived by his client so that in the year 1889, there had remained of 
said lands recovered as aforesaid, about Forty-four thousand acres 
not disposed of, from the proceeds of the sale of which your com¬ 
plainant was to receive payments on account of his said services. 

4th. On or about the 1st day of April, 1889, the said Emily Hol¬ 
lingsworth made a deed of gift of the said unsold portion of said 
lands amounting to about Forty-four thousand acres, to her relative 
Mary H. Murray, in consideration of, and upon the condition that 
she should pay to your complainant one-fifth of the proceeds there¬ 
after to be realized on the sale of the said land and that she should 
hold the same as trustee for your complainant, and your com¬ 
plainant avers and charges that the said Mary H. Murray, accepted 
said deed for said consideration and upon said condition and became 
liable to your complainant for the said portion of said pro- 

181 ceeds of sale and for the reasonable value of his services ren¬ 
dered by him as aforesaid, to Miss Hollingsworth, and to 

be thereafter continued and rendered by him to the said Mary H. 
Murray, which the said Mary IT. Murray thereupon agreed and 
promised to pay to your complainant. 

bth. Complainant further shows your honor that early in the 
year, 1893, being apprehensive that the said Mary H. Murray would 
not be willing to make compensation for his services as aforesaid, 
made a memorandum of suit and docketed a lis pendens against 
the said Mary H. Murray and George A. Wheelock in the Circuit 
Court of Rockingham County, and subsequently being desirous of 
avoiding litigation your complainant withdrew said proceedings in 
consideration of an agreement now to be referred to, had with the 
said Mary H. Murray namely; that the sale to the said Wheelock 
might stand without prejudice to the rights of your complainant in 
the premises and that he would receive in full satisfaction of his 
sendees and claims an amount equal to one^fifth of the purchase 
money arising from the sale of aforesaid, to the said George A. Whee¬ 
lock and thereupon the said Mary H. Murray, paid to your com¬ 
plainant Ffteen Hundred Dollars less some small items of expense 
deducted, and thereafter the further sum of Fifteen Hundred Dol¬ 
lars, and subsequently the further two sums, one of sixty dollars, 
and the other of Thirty Dollars, leaving to your complainant, accord¬ 
ing to the understanding and agreement as aforesaid, the 
sum of Twenty Three Thousand four hundred dollars, with 
interest on One Thousand Dollars, part thereof, from June 23d, 
1894, and One Thousand Dollars, part thereof, from December 24, 
1894, and on Twenty one thousand Four hundred Dollar-, 

182 the residue thereof, from June 23d, 1895, to be credited by 
said payments of Sixty Dollars, April 23d, 1895, and thirty 

dollars July, 12th 1895. 



i 




108 JOHN E. ROLLER VS. MARY IT. MURRAY ET AL. 

% 

8 th. Complainant further avers that after the conveyance of said 
land bv the said Emily Hollingsworth, to the said Mary H. Murray 
and at>out the time of the withdrawal of the suit as aforesaid com¬ 
plainant was assured by the said Emily Hollingsworth with the full 
knowledge of the said Mary IT. Murray, that the payment of the 
debt due to your complainant for his services as aforesaid, had been 
undertaken and assumed by Mary H. Murray as a condition upon 
which the convevances had been made from the said Emilv 
Hollingsworth to her relative as aforesaid, and your complainant 
cvers, that but for the said assurance aforesaid, under the circum¬ 
stances aforesaid, he would have instituted suit to enforce his rights 
in the life time of the said Emily Hollingsworth, and further avers 
that the said Mary M. Murray having accepted the conveyance 
aforesaid, continued to act thereunder and in conformity therewith 
as did your complainant until the 25th day of May, 1901, when 
for the first time she repudiated the same. 

9th. Under the circumstances your complainant is advised and 
avers that he is entitled to recover the sum of Twenty Three Thou¬ 
sand Four Hundred Dollars with interest on One Thousand dollars 
part thereof, from June 23d, 1894, and on one thousand dollars 
another part thereof from December 24th. 1894, and on twenty 
one thousand four hundred dollars the residue thereof from June 
23d, 1905, subject to a credit Sixty Dollars April 3d, 1895, and 
thirty dollars July 12th, 1895. 

Complainant further shows your honor that since the in- 
183 stitution of this suit, and the filing of the original bill the 
Chesapeake-Wes tern Company, has sold and conveyed the 
said land referred to in said original bill to the new corporation 
called the Pocahontas Company, but which Company your Com¬ 
plainant avers is the same corporation in fact as the Chesapeake- 
Western Company and is owned and controlled by the same persons, 
that own and control the said Chesapeake-Western Company, the 
said deed of conveyance of the said lands to the said Company hav¬ 
ing been admitted to record in the Clerk s office of the County of 
Rockingham, on the 5th day of June, 1903, and thereafter in the 
County of Augusta, in the state of Virginia, and in this the County 
of Pendleton, State of West Virginia, and thereafter the said grantee, 
the Pocahontas Company, immediately conveyed the said lands to 
the Bowling Green Trust Company, a corporation organized under 
the laws of the State of New York, in trust to secure an issue of 
five hundred thousand dollars of first mortgage bonds, copies of 
said deeds are herewith exhibited and are prayed to be taken and 
read as parts of this bill. 

Your complainant avers that the said Pocahontas Company is 
now in possession of said lands, but is insolvent and without the 
means of paving the damages which may be recovered against it 
in any action at law; that said lands are wild mount-in lands chiefly 
valuable for the bark and timber growing on the same and when 
denuded thereof will be comparatively worthless and will not begin 
to bring an amount sufficient to pay to your complainant the debt 
now owing to him as aforesaid; that your complainant is informed 
believes and charges that the said Pocahontas Company without 
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having the purchase money due by it as aforesaid, to its 

184 vendor, the Chesapeake-Western Company, the Chesapeake- 
W estern Company not having paid its purchase money due 

by it to the said Mary H. Murray, and the said George A. Wheelock 
not having paid the purchase money due by him to the said Mary 
H. Murray under the sale made to him is nevertheless through the 
agents, servants and employees engaged in cutting down all the 
merchantable growing timber on said lands and in peeling of- all 
of the bark thereon and removing the same from the premises and 
in fact is denuding the entire boundary of every piece of merchant¬ 
able timber of every sort, and description that can possibly — utilized 
with any profit whatever, and is paying a considerable sum far lass 
than its real value monthly to Mary H. Murray as stumpage as the 
price for the timber standing upon the ground and that if the said 
Company is permitted — removing said timber it will deprive the 
complainant of the security held by him for what is justly due to 
him as asserted in this cause and leave him without any adequate 
remedy. 

Wherefore being remediless save in a court of equity where all 
matters of this sort are alone and properly cognizable, your com¬ 
plainant prays that the said Mary H. Murray, George A. Wheelock 
and the Chesapeake-Western Company a corporation, the Poca¬ 
hontas Company a corporation, the Rowling Green Trust Company 
a corporation and Holmes Conrad, Trustee, may be made parties 
to this bill and required to answer the same, answer under oath 
being waived, that an order of publication may be made and ex¬ 
ecuted as to the said defendants all of whom are nonresidents of 
the State of West Virginia, that the estate hereinbefore named so 
far as the same is situated in the County of Pendleton, in the 

185 State of West Virginia, consisting of about seventeen thou¬ 
sand acres may be attached and subjected by a decree of this 

honorable court and applied to the satisfaction of the debt due to 
complainant as aforesaid, that the right of complainant to one-fifth 
of the said purchase money due from said Wheelock under the said 
deed of trust of January 23d, 1893, may be decreed to him and 
that the lien of said deed, given to secure the same, may be en¬ 
forced and that in the meantime and in the further order of this 
honorable court the said Pocahontas company and the Chesapeake- 
Western Company, their officers, agents, servants, and employes, 
and the said George A. Wheelock and the said Mary H. Murray, 
may be enjoined and restrained from cutting any timber, pealing 
any bark, making any ties, sawing or cutting into lumber any 
timber that has already l>een cut upon the lands referred to in the 
forgoing bill, or from removing any bark, ties, timber or lumber 
cut or sawed from said lands until the further order of this honor¬ 
able court; and that complainant may have all such other further, 
and general relief as in equity may seem meet. 

And he will ever pray etc. 

JOHN E. ROLLER, 

By COUNSEL. 


SIPE & HARRIS, Counsel. 
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State of Virginia, 

County of Rockingham, To wit: 

On this the 9th day of December, 1907, personally appeared 
before me Gilbert R. Spitzer, a Notary Public, in and for the County 
aforesaid, in the State of Virginia, John E. Roller, complainant in 
the foregoing bill, and made oath that the statement- contained in 
the bill so far as made upon his own knowledge are true, and 
those made upon the knowledge or information derived from 
186 others he believes to be true. 

Given under mv hand this the 9th day of December, 1907. 

GILBERT R. SPITZER, N. P. 

My commission expires October the 8th, 1911. 


In the Circuit Court of Pendleton County, West Virginia. 

The Demurrer and Separate Answer of Mary H. Murray to a Bill 
in Chancery Brought Against Herself and George A. II heelock 
and Others by John E. Roller in the Circuit Court of Pendleton 
County, I Vest Virginia. 

This respondent demn/r-rs to said bill an y says it is not sufficient 
in law or equity. This respondent not waiving any of her de¬ 
fences by demurrer, or by plea, but insisting thereon, as well as 
upon every other proper exception which may be taken to said bill, 
for answer to said bill or so much thereof as she is advised it is 
material and proper for her to answer, says: 

(1.) That she does not admit, but does deny the first allegation 
of the bill, that the complainant did in the early part of the year 
1878, through Richard C. McMurtrie, enter into a contract with 
Emily Hollingsworth, of the terms conditoins and character set 
forth in the bill in regard to the tract of land subsequently con- 
veved bv by the said Emily Hollingsworth, to the said Mary H. 
M urrav 

(2.) She denies the second allegation of the said bill, viz: “That 
subsequently all of these lands were recovered from those holding 
them adversely” and avers the fact to be as appears from corre¬ 
spondence between the said Emily Hollingsworth, and the said 
Roller, that part of said lands were never recovered. 

187 (3.) It is true that in April, 1889, the said Emily Hol¬ 

lingsworth made a conveyance of certain lands to respondent 
Marv H. Murray, but is it not true, as charged in the third allega¬ 
tion of bill, “that said Mary H. Murray agreeing to carry out the 
contract lietween Emily Hollingsworth and your complainant and 
this allegation is denied; respondent did not at that time know what 
was the agreement between said complainant and Emily Hollings¬ 
worth. The said deed was duly recorded in Rockingham County, 
Virginia, where the complainant lives and he will search it in vain 
for any such undertaking on the part of respondent. Respondent 
Marry H. Murray avers that if any agreement or undertaking was 
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made by her with the complainant, John E. Roller, it was in writing 
and such writing when produced and duly authenticated will speak 
for itself, as to its subject matter and its terms. 

( 4 *) ^ i? true, as alleged in the fourth allegation of the 

bill, that the said Mary H. Murray, has always “persistently re¬ 
fused to make any conveyance to your complainant (the said John 
h. Holler) to one fifth thereof, meaning that the said Mary H. 
Murray did never recognize the right of said Roller to any part 
of said land, and hence refused his repeated, rude and insulting 

demands made from time to time, upon her therefor such con¬ 
veyance. 

It is not true that the complainant has, or can produce any letter 
recognizing or admitting the claims as asserted by such complainant 
m his bill. Complainant may have a letter, written by respondent 
Marry II. Murray, which might possibly seem to sustain the pre¬ 
tentions of the complainant, but such letter, if any he has, was 
written under such misapprehension of the facts this’mis- 

lo8 apprehension have been caused by tbe complainant himself_ 

that it can have no binding force or effect upon respondent. 

Respondent recalls an occasion when being much provoked by 
letters from the complainant surcharged, with discourteous language 
and threatening suits she did write the complainant a letter she is 
not now prepared to say just what language she used, that might 
justify the statement, in which the rights and interests of vour 
complainant are recognized and admitted,” but respondent did not 
know until/ she received a letter from the complainant on May 7th 
lyOl what was the actual agreement between complainant and 
hmily Hollingsworth nor upon what said Roller’s claim was based 
except his letters. Upon receipt of this letter she discovered that 
the claim which the complainant has been asserting, and the one 
covered by McMurtrie’s letter’s were entirely di-erent in terms and 
character. Respondent denies that the complainant has any letters 
from her after the.date when the fasts were disclosed by said Roller’s 
letter of May the 7th, 1901, in which she has either admitted or 
recognized the claim now asserted, to be an interest in the land or 
any other legal right m the said complainant. Respondent has 
always recognized as a morral obligation resting upon her which she 
intended fully to perform that any legal contract subsisting between 
Emily Hollingsworth and the said John E. Roller, should be as 
binding upon her as it had been upon Emily Holingsworth but 
she was at no time under any legal or equitable obligation to do so 
because she had not taken the land upon any such consideration or 
trust, ohe did not know and had never been advised as to the 

on ° r con , ditions of the contract between the said Emily 

189 Hollingsworth and the said Roller, or as to whether the 
contract was in writing or merely oral. She had an im¬ 
pression more or less distinct, that for professional services ren¬ 
dered for Emily Hollingsworth, the said Roller was to receive some 
proportion of the proceeds of the land, and and she had accordingly 
always allowed one-fifth of such proceeds of the sale of timber 
grazing, &c, from the land and had paid over to him one-fifth of 





112 


JOHN E. ROLLER VS. MARY H. MURRAY ET AL. 


the money received by her from the sales of the lands. But all 
this had been her own voluntary act and not under any sense or 
fear of such a personal liability as could be enforced — her by a 
Court of equity. Hence it was that she had resented the repeated 
rude and offensive demands made upon her by the said John E. 
Roller, through many years by his letters to her, and from his 
correspondence with the said Emily Hollingsworth, in her life 
time, it appears that he had made the same demands upon her, 
which she had always refused to recognize or allow. Respondent 
Mary II. Murray denies that she ever agreed, in an\ manner or 
form, “that there should he no sale of his, Roller’s, interest in said 
lands unless he (Roller) agreed to the price and no sale made at all 
regardless of his interests. She had at no time recognized that the 
said Roller has or had any right, title or interest in or to the said 
lands or any part of them.’ and denies that he has. She hits in her 
possession and will produce at the proper time, the solemn admis¬ 
sions in writing of the said Roller as to the terms of the contract 
which he pretends to have had with Miss Emily Hollingsworth, and 
by those terms, he acquired no right, title or interest in said lands. 

In this connection, respondent Mary H. Murray avers that 

190 the said John E. Roller, has stilted in writing to her, that the 
foundation of his alledged contract, with Emily Hollings¬ 
worth, was a letter to him from R. C. McMurtrie, dated I hiladel- 
phia, January 24th, 1873, in which McMurtrie said: 

“Miss Hollingsworth will agree to give you one-fifth of the net 
proceeds of all lands recovered, you pay all expenses of litigation 
that may he necessary for that purpose so that she is required at no 
time to pay any money for an-thing connected with the business.” 

and that the said Roller accepted these terms, saying in his letter 
of Februarv 1st, 1873, in reply, inter alia:—“I will hear all ex- 
penees in Virginia connected with the suit.”^ And that the com¬ 
munication of these facts to her on May the <th, 1901, by a lettei 
from the said John E. Roller, was the first intimation she had ever 
had of the terms and character of the alledged contract between 
Emily Ilol-ingsworth and the said Roller, and it was the first in¬ 
formation she had had that the ground of the complainant Roller’s 
demand was a contract offensive to sound morrals, in violation to the 
policy and laws of Virginia, and West Virginia, as also of the settled 
law of perhaps of all the States in this Union. For by this contract, 
Roller the Attorney did clearly undertake and bind himself to pay 
all the expences in Virginia of the litigation which he was to con¬ 
duct in the name of Emily Hollingsworth, for the recovery of her 
land, and in which lands he had no personal ownership or interest. 
This respondent is advised is Champerty which vitiates any con¬ 
tract entered into between Attorney and Client, and which will not 
be sanctioned and enforced by the Courts at the suit^of any part to it. 

(5.) As to the allegations made in the 5th clause of the 

191 Bill, in regard to the sale and conveyance of this land to 
George A. Wheelock respondents say- that the facts, as they 

will appear, from the deeds themselves, are briefly these: 

In December, 1892, this respondent sold and conveyed this land 
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to George A. Wheelock, and received from him a large sum as the 
cash payment of the purchase money and took from him his bonds 
tor the del erred instalments on the purchase money and also took a 
deed of trust, by which the lands were conveyed by said Wheelock to 

1 -i n wi '°, nri , in \ rust to secure the payment of said bonds. The 
said Wheelock made one subsequent payment, on account of pur¬ 
chase money and then defaulted, and up to January, 1901, he had 
made no further payments but had become insolvent and nothing 
could be made out of liim by process of law 

In January 1901, the Chesapeake-Western Company, having 
agreed to purchase the land if a good title could be made to it Mr* 
" h ( f lock . .Weed, in consideration of his being released from all 
fuither obligation, and having his bonds given up to him to be 
canceled to enter into a conveyance with these respondents and 
the trustee, Conrad, and convey to the said Company all the title 
that was in them. And this was done. The deed of conveyance 
was made to the said Company, and a deed of trust taken from it to 
secure the payment of the bonds given by it for the deferred in- 
stallmen is for the purchase money agreed to be paid 

Respondents are advised that even had the complainant, Roller 
stood upon a valid legal contract he would have held under such 
contract no right, title or interest in or to the land, but as the lan- 

192 onefift? f th f C ( u Mer ° f McMu , rtrie > expresses it, he was to have 
192 one-fifth of the net proceeds of all lands recovered. Just 

„„ • at 'I 08 " leant *?y the term net proceeds of the lands, may 
or might under some views of this case be a subject for Judicial 
construction but it gave to Roller no claim to the land itself. IW 

‘ w r, th , he ., had " othln ? t0 do with either the sale of the land to 
Wheelock, or the sale to the Company. Whatever right or interest 
he may have had, was in or to the purchase money, and nothine else 
The attempted sale to Wheelock fell through; it was by consfnt of 
the parries to it, canceled and re-cinded and Wheelock in effect con- 

Th ^ 1 \ 16 I a ff r U k the S™ ntore > "P°n terms agrees on by them 
The actual effec five sale, is the one made to the Chesaneake-We^tern 

Company. Roller can claim but a distributive share in this sde of 

land i f anything. Had these respondent paid nothing to Roller 

out of the sale to W heelock but had retained the money until the 

n, ° n ? y should he P aid b y h im, and he had failed 
as e did do, to pay the whole, and these respondents had then made 

~lt,tS a,lg T en ‘ S they haVC '; lade ’ b y hich Wheelock was fully 
released, and a conveyance made to the Company it could not thin 

be pretended that Roller would have a right to any “^ of the 

money received from Wheelock. For this money so reived by 

riehrioK.StStaSS 1 ’* '* r ' ,| " lr *" 10 

Roller, with a lis pendens filed therewith when it appears that he 
had dismissed that suit before any appearance was entered and 
before this present Bill was filed. As to the other allegations of the 

15—2993a 
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Bill of notice to the co-defendants here, and the amounts 

193 paid, by the Chesapeake-Western Company on account of 
purchase money they are neither admitted -or denied. Re¬ 
spondent denies the right of th complainant to one-fifth of the sale 
to Wheelock or that she agreed if he would dismiss his suit that he 
should receive one-fifth of such sale. Respondent denies every ma¬ 
terial allegation of the bill not herein admitted to be true and de¬ 
mands strict proof. 

Respondent pleads and relies upon the statute of limitations as a 
bar to the complainant's claims and also the statute of frauds, as to 
any promise or undertaking on her part-, alledged to have been made 
to s^id Roller. 

This respondent denies the right of the complainant Roller to 
maintain this bill against her. for the reason and on the grounds 
set out in her demurrers pleas and answer; and having answered 
and denying, &c, she prays to be dismissed with her costs. 

• MARY H. MURRAY. 

HOLM-S CONRAD, 

CONRAD & CONRAD, 

For Respondent. 

County of Anne Arundel, 

State of Maryland, To wit: 

1. Samuel P. Chew, a Notary Public in and for the County afore¬ 
said, in the State of Maryland, do certify that Mrs. Mary H. Mur¬ 
ray, whose name is signed to the foregoing answer, personally ap¬ 
peared before me in my County aforesaid, and made oath that the 
statements contained in the foregoing answer are true, so far as made 
from her own knowledge and so far as made upon information de¬ 
rived from others she believes them to be true. 

194 Given under mv hand this sec ond dav of November, 1908. 

[notarial seal. 1 v SAMUEL P. CHEW, N. P. 

My commission expires the first day of May, 1910. 


In the Circuit Court of Pendleton County, West Virginia. 

The Plea of Mary II. Murray, a Defendant, to Bill of Complaint and 
Amendment thereto, Exhibited Against Iler and Others by John 
E. Roller in the Circuit Court of Pendleton County, West Vir¬ 
ginia. 

This defendant by protestation, not confessing — acknowledging all 
or any part of the matters and things in said bill of complaint con¬ 
tained, to be true in manner and form as therein set forth, for plea, 
nevertheless to the bill, doth plea and aver, that if the complainant 
ever had any cause of action or suit against this defendant for or 
concerning any matters in the said bill mentioned, which this de¬ 
fendant doth in no .sort admit, such cause of action or suit did not 
accrue or arise within five years next before the filing of the said 
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f n r ' e l' ®"- or lss «ed out against this defendant to appear fo^nd 
. r the same, promise or agree to come to or account anv for or 

bv rea^n Ct ’° n 'i° r 40 pay any sum or sums of money for’ or 

' i,,//' 6 , sa,< m ? tt ? rs charged in said bill. Wherefore this 

195 fhl "fc a » t , PrayS JU ^T ent of this honorable court whether 
. l ^ K- f C T pelled t0 ooike further or other Answer to 
able m t ®? ld h'h- and prays to lie hence dismissed with her reason¬ 
able cost and charges in this behalf most wrongfully stained 

ff^LMES CONRAD, Counsel MARY MURRAY - 

CONRAD * CONRAD. 

EDGAR SHEPHERD. 

1st Jan’y Rules, 1908. 

T °in l t"“S b ,'f. IZIT , " lM " "" Ci ™‘ Co " w »' R “ k - 

***■ brinB “• bin 

Plainanl mtbe S" vear )t 1872 Portly after the admission of com- 
£ u ?i* R i_ as attornev ‘at-law, he was employed bv the late 

KSrherTtmcI W* P^^lphia as -ch'at“ 

in the Counties of P-L f ? fty ' two thousand acres of land, situated 
in me counties of Kockingham and Aueusta in tho Qfn +1 at* 

gima and the County of Pendleton, in the State of Welt Vi/-in ia 

^mediateI^md^wk^the ^ work W ^^la^^w^^l^ 0 i^ ^ ^ nR ^ij 1 , •^ 

& s' 

'3 f'r ' w ”-r 

iqo n ? a< ^ e 98 ^ some, and others being recovered bv actions of 

196 SKW-IVST Co, ^ S 0f Y'^nia and IVest Virginia and f 

entire tract of fiftv twi^iT Conr ^ wlth proper jurisdiction, until the 
S, vV ,, f nfty-two thousand acres was recovered for the said 

pSi Ss* Arti 'Sf on in ■»"" "»• »- 

*J»^*3gr F &3,XlL3S3 ts& in” 

great advantage to his client, or to enumerate other and addiS 
kbor and sen-.ces perfonned by him in connection with the manage- 
ment and supervision of the sale of portions of the oronprf^ nrir i^ t 
options on the lands under which large sums of monev were recefy^d 
by his client so that in the year 1889 there had remained of the slid 
lands recovered as aforesaid, about forty-four thousand Lues not 
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disposed of, from the proceeds of the sale of which your complainant 
was to receive payments on account of his said sendees. 

4th. On or about the 1st day of April 1889, the said Emily Hol¬ 
lingsworth made a deed of gift of the said unsold portion of said 
land amounting to about forty-four thousand acres, to her relative, 
Marv II. Murray in consideration of, and upon the condition that 
she should pay to your complainant one-fifth of the proceeds there¬ 
after to he realized on the sale of the said land and that she should 
hold the same as trustee for your complainant ; and your complain¬ 
ant avers and charges that the said Mary II. Murray accepted said 
deed for said consideration and upon said condition and became 
liable to your complainant for the said proportion of said proceeds 
of sale as and for the reasonable value of his sendee rendered by him 
as aforesaid, to Miss Hollingsworth, and to be thereafter con- 

197 tinned and rendered by him to the said Mary II. Murray, 
which the said Mary H. Murray thereupon agreed and prom¬ 
ised to pay to your complainant. 

oth. Your complainant further avers that on the 23rd day of 
December, 1892, Mrs. Murray in conjunction with her husband, 
II. M. Murray, sold and conveyed the said forty-four thousand acres 
to George A. Wheelock, except about one hundred acres at the 
Pendleton Spring, at the price of one hundred and thirty-two thou¬ 
sand dollars, and contemporaneously therewith accepted a Deed of 
Trust to Holmes Conrad. Trustee, executed hv said vendee, con¬ 
veying the same land in trust to secure the deferred portion of said 
purchase money aggregating one hundred and seventeen thousand 
dollars, and the said deed was recorded on the 27th day of January, 
1893, copies of said deeds are herewith filed and prayed to be read 
and taken as a part of this hill. 

6th. Complainant further shows your honor that early in the 
year 1893, l»eing apprehensive that the said Mary H. Murray would 
not l»e willing to make compensation for his services as aforesaid, 
made a memorandum of suit and docketed a lis pendens against the 
said Mary II. Murray and George A. Wheelock. and subsequently 
being desirous of avoiding litigation, your complainant withdrew 
said proceedings in consideration of an agreement now to be re¬ 
ferred to had with the said Mary IT. Murray, namely: that the sale 
to the said Wheelock might stand without prejudice to the rights of 
your complainant in the premises and that he would receive in full 
satisfaction of his services and claims an amount equal to one-fifth 
of the purchase money arising from the sale as aforesaid, to the said 
George A. Wheelock, and thereupon the said Mary IT. Murray 
paid to you- complainant fifteen hundred dollars. les« 

198 some small items of expense deducted, and thereafter the 
further sum of fifteen hundred dollars, and subsequently two 

other sums, one of sixty dollars, and the other of thirty dollars, leav¬ 
ing owing to your complainant, according to the understanding and 
agreement as aforesaid, the sum of twenty-three thousand four 
hundred dollars, with interest on one thousand dollars part thereof, 
from June 23rd, 1894, and on one thousand dollars, another part 
thereof, from December 24, 1894, and on twenty-one thousand four 
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hundred dollars, the residue thereof, from June 23, 1895, to be 
credited by said payments of sixty dollars, April 3, 1895, and thirty 
dollars, July 12, 1895. 

7th. The Complainant further shows the Court that the said 
Emily Hollingsworth departed this life in the year 1895, having 
first made her last will and testament, an exemplified copy, marked 
Exhibit “W” is filed herewith and prayed to be read as a part hereof, 
from which it will appear that the said Emily Hollingsworth ex¬ 
pressly charged her estate, real and personal, with the payment of 
her debts, including, of course, the debt of your complainant, 
wherein it was further provided also that the conveyance that had 
been made by the said Emily Hollingsworth to the said Mary H. 
Murray of the lands of the testator, in the Counties of Rockingham 
and Augusta, in the State of Virginia, and the County of Pendleton, 
in the State of West Virginia should stand affirmed in which the 
said testatrix devised to the said Mary H. Murray all right title and 
interest of the said Emily Hollingsworth in and to said lands, and 
in which it was also provided that the said Mary H. Murray was to 
receive in addition to said tract of land the further sum of nine 
thousand one hundred and fiftv-three dollars and thirty cents 

199 as the amount theretofore realized by the said testatrix from 
the said property, the will reciting that it had been the pur¬ 
pose of the said Emily Hollingsworth all the time to give the said 
tracts of land to the said Mary H. Murray as a w’hole. 

8th. Complainant further avers that after the conveyance of said 
land by the said Emily Hollingsworth to the said Mary H. Murray 
and about the time of the withdrawal of the said suit as aforesaid, 
complainant was assured hv the said Emily Hollingsworth, with the 
full knowledge of the said Mary H. Murray that the payment of the 
debt due to your complainant for his services as aforesaid, had been 
undertaken and assumed by Mary H. Murray as a condition upon 
which the convevance had been made from the said Emily Hollings¬ 
worth to her relative as aforesaid, and your complainant avers that 
but for said assurance as aforesaid, under the circumstances afore¬ 
said, he would have instituted suit to enforce his rights in the life¬ 
time of the said Emily Hollingsworth, and further avers that the 
said Mary H. Murray having accepted the conveyance aforesaid, and 
the said devise and bequest, continued to act thereunder and in con¬ 
formity therewith as did your complainant, until the 25th day of 
May, 1901, when for the first time she repudiated the same. 

9th. Under the circumstances your complainant is advised and 
avers that he is entitled to recover the sum of twenty-three thousand 
four hundred dollars, with interest on one thousand dollars, par- 
thereof, from June 23, 1894, and on one thousand dollars, another 
part, thereof, from December 24, 1894, and on twenty-one thousand 
four hundred dollars, the residue thereof, from June 23, 1895, sub¬ 
ject to a credit of sixtv dollars, April 3, 1895, and thirty dollars July 
12, 1895. 

200 10th. Your complainant further avers that the said Mary 
H. Murray is not a resident of the State of Virginia, and that 

she has debts due her within the County of Rockingham, in the State 
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of Virginia, namely: a large debt due to her from the Chesapeake 
Western Company and the Pocahontas Company, and a large debt 
due her from the First National Bank of Harrisonburg, Virginia, 
a corporation doing business under the laws of the Fnited States. 

11th. Wherefore being remediless save in a Court of equity, where 
matters of this sort are alone and properly cognizable, your com¬ 
plainant prays that the said Mary IT. Murray; the Chesapeake West¬ 
ern Company, a corporation; the Pocahontas Company, a corpora¬ 
tion; and the First National Bank of Harrisonburg, Virginia, a cor¬ 
poration : may he made parties defendant to this bill and required to 
answer the same, under oath being waived; that an order of publica¬ 
tion mav be made and executed as to the said Marv H. Murray, a 
non-resident of the State of Virginia; that the estate hereinbefore 
named mav be attached and subiected bv decree of this honorable 
Court and applied to the satisfaction of the indebtedness due com¬ 
plainant as aforesaid; that all proper inquiries may be directed and 
accounts taken; and that the complainant may have all such other, 
further and general relief as in equity may seem meet. 

And he will ever prav, etc. 

JOHN E. ROLLER, 

Bv COUNSEL. 

SIPE & HARRIS, 

Counsel. 


A Copv, Teste: 

D. H. LEE MARTZ, Clerk. 


201 In the Circuit Court of Pendleton County, West Virginia. 

In Chancery. 

John E. Roller 

v. 

Geo. A. Wheelock, Mary II. Murray, & c . 

The separate plea of Mary H. Murray to a bill of complaint and 
amended bill exhibited against her and others in the Circuit Court 
of Pendleton Co., W. Va., by John E. Roller. 

The said defendant- by protestation, not confessing or acknowl¬ 
edging all or any of the matters and things in the said bill of com¬ 
plaint and amended bills contained to be true in manner and form 
as the same are therein set forth, for plea, nevertheless to said bills 
doth plead and aver. 

That this Court has not jurisdiction of the subject matter of said 
bills. 

That heretofore, and before the complain-t exhibited his original 
bill in this Court, to-wit: at the Second May Rules 1901, the said 
complainant filed his bill of complaint in the Circuit Court of Rock¬ 
ingham County, Virginia, against this defendant, and also against 
the same defendants, as in his original bill in this cause, the said 
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Circuit Court of Rockingham County, \ a., being a court of compe¬ 
tent jurisdiction, having cognizance of the subject matter, and able 
to give complete remedy and that defendants appeared and made 
defence thereto; that said suit in said Circuit Court for said County 
of Rockingham, \ a., was for the same matters and to the same effect 
and for the like relief and purposes as against this defendant as the 
said complainant prays by his present original bill, and such 
zu - proceedings were had thereon that said suit was heard and 
determined in favor of this defendant, as will appear by copy 
of the record of the said cause in the Supreme Court of Appeals of 
Virginia here filed as part hereof. 

•n • ^ heretofore, before the complainant filed his amended 
bill in this cause, to-wit, on the 4th day of December, 1907. the said 
complainant filed his original bill in the Circuit Court of Rocking¬ 
ham County, A a., against this defendant and also against the Chesa¬ 
peake-^ estern Company, the Pocahontas Company, and the First 
National Bank of Harrison burg, Va., a certified copy of which bill 
is here filed. 

The said Circuit Court of Rockingham County, Va., being a Court 
of competent jurisdiction, having cognizance of the subject matter 
and able to give complete remedy, and this defendant has appeared 
and made defence thereto; that said suit in said Circuit Court of 
Rockingham County, Va., is for the same matters and to the same 
effect and for the like relief and purpose as against this defendant 
as the said complainant prays by his said original and amended hill 
and the said bill filed in the said Circuit Court of Rockingham 
County, Va., and proceedings now remain depending in said Court 
and the same cause is yet undetermined and undismissed. 

Wherefore this defendant prays judgment of this honorable Court 
whether she shall be compelled to make any further or other answer 
to the said hill, and prays to be hence dismissed with her reasonable 
costs and charges in this l>ehalf most wrongfullv sustained 


HOLMES CONRAD, 
CONRAD & CONRAD, 
B. H. HINER, 

Counsel. 


■ MARY H. MURRAY, 
By COUNSEL. 


203 


Sworn to before me this 19th day of March, 1908 by E. 
S. Conrad, attorney for Mary H. Murray. 

H. M. CALHOUN, 

Notary Public. ■ 
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In the Circuit Court of Pendleton County, W. Va. 


John E. Roller, Complainant, 

vs. 

Mary H. Murray and Others, Defendants. 


To the Hon. R. W. Dailey, Jr., Judge of the Circuit Court of Pendle¬ 
ton County, West Virginia: 

The second amended hill of complaint of John E. Roller re¬ 
spectfully represents: 

That as appears from the record and proceedings in this cause 
he instituted suit in this Honorable Court in the year 1901, wherein 
he was complainant and Mary II. Murray, George A. W heelock, 
Henry M. Murray, Holmes Conrad, Trustee, and the Chesapeake- 
Western Company, a coq>oration, were defendants. 

That said original bill, in said suit, was filed at October Rules, 
1901, and thereafter the said complainant filed his amended bill 
of complaint in Dec., 190/, wherein the said Mary H. Murray, 
George A. Wheelock, the Chesapeake-Western Company, the Poca¬ 
hontas Company, the Bowling Green Trust Company, all of said 
Companies being corporations, and Holmes Conrad, Trustee, w-re 

defendants. , . 

That upon the filing of said amended bill an injunction was 

awarded by this Honorable Court on the 14th day of December, 

1907, and that for convenience your complainant asks that said 
amended bill and the injunction awarded therein, may be 

204 deemed, taken, and read as though fully written out in this 
part of his second amended bill. 

That thereafter one of said defendants namely: Mary H. Murray, 
appeared and filed a demurrer and certain pleas to said original 
and amended bill, and subsequently, on the — day of October, 

1908, the said demurrers were overruled and a certain plea of res- 
adjudicata was acted upon as fully appears from the record in this 


And thereafter, on or about the — day of December, 1908, the 
said Marv H. Murray, appeared and answered said original and 
amended bills. Subsequently, certain depositions were taken on 
behalf of the plaintiff to be read and considered in this cause. 

Said complainant respectfully shows your Honor that as appears 
from said answer of Mary H. Murray to the said original and 
amended bills she specially pleaded the statute o limitations to 
the demand of the plaintiff, set out in said original bill. 

And your complainant being adv sed that under the rules of 
practice and pleading of this Honorable Court it is proper that he 
Should file this, his amended bill as to so much of the defendants 
answer as sets up and pleads the statute of limitations to the plain- 

^Firet n That The^Md 1 Mary H. Murray, by indirect ways and 
l nVvstrnr* cd the prosecution of complainant s right in this . 
tTat n th?Lid mS H X5" intending to deceive and defraud 
complainant, induced him to believe in and reply upon a certain 
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contract in writing had and made between this complainant and 
on- Hollingsworth bearing date the 10th day of July, 

18-o wh,ch contract is in words following- y ’ 

the Titv J PM7? f v C0n ?"? between Emily Hollingsworth of 
t e City of Philadelphia of the one part, and John E. Roller of 

S"f h Rnll C ° Unt ii’ Ju ginia ’ of the °‘ her P art - Witnesseth that 
the Lei ’f 1 undertakes to recover from Emily Hollingsworth 
the tract of about Fifty two thousand acres, lving in Rockingham 
and Augusta Counties, Virginia, and Pendleton County, West Vh- 

& IT? * h w ?/• ' and c T'. eyed t0 John Coulter, surviving 
trustee of Paschael Hollingsworth by and of Henry Hollingsworth 

and others in 18o2 now duly of record in all of said counties 
and winch was sold during the late war by John R. Koogler, Sheriff 
of Rockingham, for an alledged delinquency of taxes and purchased 
hi Jocob Dundore—upon the following terms viz: Emily Hollings¬ 
worth agrees to pay all taxes in arrear to this date and to pay all 
expences which may be incurred in the expected litigation outside 
o Virginia. All expense in Virginia of the litigation that may be 
necessary and expenses of any sale that may lie made are to he 
paid out of the proceeds of the lands recovered. Emilv Hollings¬ 
worth is to be at no time required to pay anv money for anything 

TTk r ' i,ij -T ,ion in Virginia. If these expenses are 

paid bv John E. Roller he is to lie reimbursed out of the proceeds 
of the lands recovered Emily Hollingsworth agrees to convey to 
John E. Roller, one-fifth of all lands recovered to him, he agreeing 
however, to bear his proper proportion of the expenses of the litiga- 
‘V 0 "; V m 'J y Hollingsworth is not to make any sale of her part 
of the lands recovered which will prejudice the right of John E 
Koller. 

OfiA * T eTonoo 0036 tr f t ol i 13 -, 800 acres part of the above 
zUb tract of 52.000 acres has already been adjusted and settled 

save some expenses of recording deeds, &c. &c. 

(2) The Davis tract of $2700 acres part of the same land has 
been bought m for Emily Hollingsworth at fifteen cents per acre 
upon the following terms, viz: 

1. “Emily Hollingsworth is not to be liable personally nor any 
of her property out side of Virginia rendered chargeable directly 
or indirectly for the purchase money. 

2. “The property purchased to stand as security to Roller for 
her proportion of the purchase money if Roller pays it, or in the 
settlement of the proceeds of any of her property Roller will be 
allowed the amount contributed for her with interest. 

(3) Emily Hollingsworth agrees to unite with Roller in a sale 
of the whole of that particular tract whenever — finds a purchaser at 
a price for which he is willing to sell his share. 

(4.) “The Gray J. Payton tract of 10075 acres in West Virginia, 
has also been settled and adjusted save perhaps some costs of record¬ 
ing deeds, &c.” 

Witness the following signatures and seals, this 19th day of 

hr 1 SV7R J 


July, 1875. 

(Signed) 

(Signed) 

16—2993a 


EMILY HOLLINGSWORTH, [seal.1 
JOHN E. ROLLER. [seal.] 
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as defining the terms and conditions under which she was bound 
to make compensation to your complainant for the services rendered 
by him and described in his original bill, the fact being, that on 
or about the first day of April, 1889, at the time the said Emily 
Hollingsworth convey ing a portion of the land in the bill described, 
to Mary H. Murray, said conveyance was in consideration of, and 
upon the condition, that she, the said Mary H. Murray, 

207 should pay to your complainant one-fifth of the proceeds 
thereafter to he realized on the sale of the land, and that 

she should hold the same as trustee for your complainant as in 
said original bill averred, and your complainant avers that from 
that time until the 25th, day of May, 1901, the stud Mary H. Murray 
held herself out to your complainant as bound by the terms of 
said contract: that she would faithfully and honestly execute and 
carry out the same, in fact, partly executing and carrying out the 
said agreement based upon said contract; paying your complainant 
considerable sums of money in accordance with her said promise, 
and after your complainant had instituted suit in 1893, in the 
Circuit Court of Rockingham County, in the State of Virginia, for 
the purpose of asserting his rights against the said Mary H. Murray, 
she induced your complainant to withdraw his said suit, by agreeing 
to pay to vour complainant one-fifth of the proceeds of the pur¬ 
chase money owing by George A. W heelock on his purchase price 
of the Hollingsworth lands as the reasonable compensation of your 
complainant for his services aforesaid; and thereafter insisting upon 
the same as in force between your complainant and declaring that 
she was bound thereby and would faithfully carry out and perform 

the same. , , . ., 

And your complainant avers that relying upon said promises, 

agreements, and conduct of the said Mary II. Murray, he.did. not 
prosecute his said suit, but withdrew the same and did not institute 
anv other at anv time until/ about the 25th day of May, 1901, 
when he instituted his suit in Rockingham County, State of Vir¬ 
ginia when, for the first time, the said Mary H. Murray repudiated 
her promises and undertakings, by means whereof as your com¬ 
plainant avers, he has been fraud-lentlv obstructed in the 

208 prosecution of his rights and was induced not to prosecute 

said suit for the enforcement thereof. 

Spoond \nd vour complainant avers that by reason of said 
promises, acts, and conduct of the said Mary H. Murray after 
having induced your complainant to act as aforesaid, she is 
estop-ed in a court of equity from availing herself of any statute of 
limitations as against the claim of your complainant as set up in 
said original bill, and has no right to plead the same to the demand 

of complainant. _ , ... ., 

Third. Your complainant further avers that while said agree¬ 
ment of July 10th, 1875, provides for a conveyance to vour com¬ 
plainant of a one-fifth of all the lands recovered by him, neverthe¬ 
less after the conveyance of the said land in April, 1889, by Emily 
Hollingsworth to the defendant, Mary H. Murray, and after she 
had promised and undertaken as is allec/ged in complainant’s orig- 
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inal b m and his said amended bill the said Mary H. Murray in¬ 
sisted that complainant should receive one-fifth of the net proceeds 
arising from the sale of the land, instead of a conveyance to him 
therefor and your complainant acceded thereto, and thereafter con- 
tinued to act and rely upon the same, and your complainant avers 

vf if 6r tt a £ reemen t and entered into at the request of 
.•i *** Murra y> no cause action arose, or accrued, to him 

until there was a sale of the land and proceeds thereof received or 
could have been received by the said Mary H. Murray. 

♦k y01 2 r com P^ a ^ nan t further avers that this agreement as to 
the time of payment to your complainant of the compensation for 
his services aforesaid, being dependent upon the sale of the land 

ono the recei P t of the purchase money, by the use of due 

diligence, no cause of action accrued to him until the said 

. sa ® and receipt, as aforesaid, of said purchase money t>v 
the said Mary H. Murray. v 

And your complainant further avers that until the said Mary H. 
Murray in January, 1901, conveyed the land to the Chesapeake- 
\\ estern Company, the said Wheelock not having previously paid 
is said purchase money, he was not entitled as between himself 
and the said Mary H. Muiray to receive of said Mary H. Murray 
payment of his compensation out of the proceeds arising on the 
sale to the said Wheelock at which time the said Mary H. Murray 
undertook the responsibility of releasing Wheelock and selling the 
land for very much less than its value without the knowledge and 
consent of your complainant, whereupon cause of action arose and 
accrued unto complainant. 

And your complainant avers that the said Mary H. Murray 
thereby became and was a trustee for your complainant of the one- 
htth of the proceeds of the purchase money due by Wheelock as 
aforesaid, and became liable to pay the same to you- complainant, 

and complainant s right to have, demand, and reecive the same 
arose and accrued. 

Fourth. Your complainant further avers that after the convev- 
ance of said land in April, 1889, by Emily Hollingsworth to Mary 
H Murray he continued to render and did render valuable services 
to the said Mary H. Murray m the perfection and protection of her 

Voqo t0 T?,, an< ?; ? " f ; h series continued until sometime in 

1893, and the said Mary H. Murray promised your complainant to 
pay to him the reasonable value thereof out of the proceeds arising 
on the sale of said land conveyed to her as aforesaid, as soon as a 
sale thereof should be made, and the purchase money there- 
ilO for received, and complainant avers that a sale of said land 
was made to George A. Wheelock in December, 1892, and 
that the purchase money therefor was received or ought to have 
been received by said Mary H. Murray in January, 1901, on the re- 
sale of the raid land to the Chesapeake-Western Company at which 
date the said Mary H. Murray became liable to your complainant 
and complainant s right to have, demand, and receive fromher the 
sums demanded m complainant’s original and ammded bill arose 
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Fifth. Your complainant further avers that about the time of the 
repudiation in May, 1901, by Mary H. Murray of her promises 
and undertakings, as aforesaid, with your complainant he insti¬ 
tuted a certain suit in equity entitled John E. Roller vs. Mary II. 
Murray in the Circuit Court of Rockingham County, \ irginia, the 
record of which cause is now on file in this cause, from which it 
will appear that prior to the repudiation by the said Mary II. Mur¬ 
ray in Mav, 1901. of the premises and undertakings on the part of 
Emily Hollingsworth which she had agreed to carry out, the said 
Mary II. Murray relied upon and executed, in part, the contract 
embodied in the paf>er writing signed by Emily Hollingsworth and 
your complainant, hearing date the 19th day of July, 1875, and 
hereinbefore recited, and while the fact is that differences arose 
between your complainant and Mary IT. Murray as to their respecti\e 
rights and duties under this contract, and touching the construction 
and execution thereof nevertheless both your complainant and Mrs. 
Murray relied upon the said contract as embodying the rights and 
duties respectively of your complainant and Mary H. Murray, ex¬ 
cept in so far as the same had been modified by mutual consent, as 

aforesaid. £ 

And your complainant avers that until the 2oth day of 

211 May, 1901, the said Mary TT. Murray acknowledged herself 
bound by said contract as modified by her as hereinbefore 
set out and promised to execute and carry out the same, and your 
complainant accepted and relied upon said promise and now axers 
and charges that so long as neither the said Mary H. Murray nor 
himself made any objection to the agreement and did not repudiate 
the same, but continued to rely thereon and execute the same no 
cause of action arose to your complainant to have, demand, and 
receive from the said Mary H. Murray, just and reasonable com¬ 
pensation for the services rendered in and about the recovery of the 
said tract of land, and of the protection of the title of the said Mary 
IT. Murray, as hereinbefore alledged, and your complainant avers 
that the said Mary H. Murray did not repudiate the same until the 
25th day of May. 1901, by means whereof, at said date, your com¬ 
plainant. became and was entitled to receive payment for his ser- 
ices as aforesaid, and cause of action arose to him therefore for the 
sum demanded in his said original and amended bill. 

In consideration of the premises and being remediless save in a. 
court of equity where matters of this sort are alone and properly 
cognizable, complainant prays that said Mary H. Murray m-y be 
required to answer this bill, answer under oath being waived: that 
complainant may have leave to file this amended bill: that the 
relief heretofore prayed in his original and amended bill may be 
granted and that complainant may have all such other, further, 
and general relief as the nature of the case requires or as in equity 
may seem meet. 

And he will ever pray, <fcc. 


JOHN E. ROLLER. 
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212 State of Virginia, 

County of Rockingham, To-wit: 

This day personally appeared before me, Gilbert R. Spitzer, a 
Notary Public, in and for the County of Rockingham, in the State 
of \ irginia, John E. Roller, the Complainant in the foregoing 
amended bill, and made oath before me in my said County, that 
the allegations contained therein, so far as made on his own knowl¬ 
edge are true, and those made on the information derived from 
others he believes to be true. 

Given under my hand this 3d dav of December, 1909. 

GILBERT R. SPITZER, N. P. 


The Separate Answer and Demurrer of Mary H . Murray to an 
Amended Bill in Chancery , Filed in the Circuit Court of Pendle¬ 
ton County, West Virginia, by John E. Roller Against Re¬ 
spondent and Others, and Therein Pending in the Name and 
Style of John E. Roller vs. Geo. A. 11 hcelock, Alary II. Murray, 
and Others. * 

Filed Nov. 10th, 1908. 


This defendant demums to said bill and says it is not sufficient 
in law or equity. 

And not waiving said demurrer, this defendant not waiving the 
right of any defences by plea or demurrer, nor any other right of 
exception to the said bill and amended bill, or bill as amended, but 
insisting thereon as well as upon every proper exception which can 
or may l>e had or taken thereto, proceeding to answer so far as she 
is advised it is necessary or proper, answering says: 

(1) It is true that since filing the original bill, Henry M. Mur¬ 
ray has departed this life. Answering the 1st, 2d and 3d 
213 paragraphs of complainant's bill, as amended, respondent 
says she is advised it is true that the complainant entered into 
a contract with Emily Hollingsworth in 1873 as attorney at law, 
to recover the certain tracts or parcels of lands s-tuated in the 
Counties of Rockingham and Augusta in the State of Virginia, and 
Pendleton County in the State of West Virginia, which said con¬ 
tract was in writing, and perhaps the litigation was not ended until 
1893, but that said contract between the said Emily Hollingsworth 
and the complainant has been recently the subject of litigation in 
^ ^ anc en cause in the Circuit Court of Rockingham County, 

Va., brought bv the said complainant against George A. Wheelock, 
respondent and others, which said cause has recently been de^ 
termined by the Supreme Court of Ap}>eals of Virginia, to-wit, the 
—- day of November, 1907, in which it was held that the said con¬ 
tract was champertous, illegal, null and void. Which will more 
fully appear by reference to the printed record of said cause here filed 
marked “Record” and prayed to be read as a part hereof. 

And respondent is advised and charges that the right of the said 
complainant to recover on said contract either against Emily Hoi- 
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lingsworth or respondent, — res judicata, and can not again be the 
subject of judicial investigation, and respondent pleads the proceed¬ 
ings and decision in said cause as in bar of any recovery by the said 
complainant and avers that said complainant is estopped from as¬ 
serting any claims against respondent on account of any claim 
based upon said contract or arising out of it, and pleads the same in 
this cause. 

But respondent denies that the complainant recovered the 

214 whole of the tract of 52,000 acres as a Hedged in said amended 
bill, and denies that the complainant was entitled to re¬ 
ceive from the proceeds of sale of lands of said Emily Hollings¬ 
worth, and demands strict proof of the allegations of these para¬ 
graphs. 

Respondent further says, that the contract set out in the original 
bill is alledged to he one made “in the early part of 1873, through 
Richard C. McMurtrie, a distinguished lawyer of Philadelphia,” 
and that contract was contained in three certain letters, to-wit, one 
from said McMurtrie to said John E. Roller, dated January 24, 
1873, which is as follows: 

Phila., Jan’v 24, 1873. 

Dear Sir: I am told mv letter has not reached vou. Miss Hoi- 
lingsworth will agree to give you one-fifth of the net proceeds of all 
land$ recovered, you pay all expences of the litigation that may be 
necessary for that purpose so that she is required at no time to pay 
any.money for anything connected with the business. 

Yours triilv, 

r. c. McMurtrie. 

John E. Roller, Esq., Senate Chamber, Richmond. Virginia. 

one from said Roller to said McMurtrie dated February 1, 1873 
which is as follows: 

R. C. McMurtrie, Esq., Philadelphia, Pa., 

Dear Sir: T regard your letter of the 24th as a substantial 

215 acceptance of my terms. I ask two limitations upon the 
proposition contained in your letter. 

First.—that Miss Hollingsworth shall bear the expences of any 
proceedings that may be necessary in Philadelphia—I will bear all 
o.vpences in Virginia, connected with the suit, but am not willing to 
pledge myself to any expence outside of the State, because I can’t 
anticipate the amounts of them. 

Second.—that my interest in the land shall not be sold unless I 
agree to the price—As your letter she could sell at any price and 
I must be content with my share of the “net. proceeds.” 

By n ey proceeds, I presume you mean proceeds after deducting 
expenses of suit and sale. 

Yours truly, 

JOHN E. ROLLER. 

N. B.—I think my limitations are very reasonable ones. 

Endorsed: True Copy. 

J. E. R. 
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and the other from said McMurtrie to said Roller dated February 
3d, 1873, which is as follows: 


Dear Sir: I have yours of the first an- am content. I did not an¬ 
ticipate a right to sell regardless of your interests. 

Shall I now proceed to get in the legal title from Coulter? 

Yours truly, 


John E. Roller, Esq. 


R. C. McMURTRIE. 


216 which said letters were produced and filed by said Roller as 
’. part* of an amended bill, in suit in Chancery lately pending 

in the Circuit Court of Rockingham County, Virgnia, of said Roller 
against respondent and others, and which was taken to the Supreme 
Court of Appeals of Virginia, and decided by that Court Novemlier 
21, 1907. The opinion of said Court may be found in 107 Va Re¬ 
ports, ps. 5-27. 

(2) Replying to the 4th paragraph of said bill respondent says 
it is true that on or about April 1, 1889, said Emily Hollingsworth 
did convey a portion of said land to respondent by'deed which was 
duly recorded in the said Counties of Rockingham and Augusta 
Virginia, and Pendleton County, West Virginia. 

But respondent most emphaticically denies that said conveyance 
was in consideration of and upon the condition that she should pav 
to complainant one-fifth of the proceeds thereafter to be realized in 
the sale of the said land and that she should hold the same as trus¬ 
tee for complainant;” and respondent denies that she “accepted 
said deed for said consideration and upon condition and became 
liable to the complainant for the said proportion of said proceeds of 
sale as and for the reasonable value of the services rendered by him” 
to Miss Hollingsworth and to be “thereafter continued and rendered 
by him to the said Mary II. Murray “which the said Mary II. Mur¬ 
ray thereupon agreed and promised to pay to complainant.” 

Upon the contrary, respondent avers that she never undertook or 
agreed to become a trustee for the complainant, nor was the said 
land conveyed to her upon any such conditions as alledged by the 

complainant but was conveyed without any condition or 

217 • limitation; that the land was conveyed to her for good and 

sufficient consideration, satisfactory to her grantor, Emily 
Hollingsworth, and without any conditions or trust actual or im¬ 
plied, and as duly recorded in Virginia and West Virginia where 
the land is situated, as will appear by copy of said deed here filed 
marked “Exhibit 1,” and prayed to lie read as a part thereof. And 
respondent did not hy the acceptance of said deed become liable to 
the said complainant for one-fifth of the proceeds of sale thereof, or 
for any other proportion of sale, nor did respondent agree or promise 

to pay the said complainant such proportion of the proceeds of sale or 
any other amount. 

Respondent further answering says that the deed itself sets forth 
the consideration. that the said deed was duly recorded in Rocking¬ 
ham County where the said complainant resides of which he had 
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due notice and has been open for his inspection from the date of 
its recordation and that the true consideration is set is set forth in 
said deed. And respondent denies that she assumed any contractual 
relation with said complainant or became in any way bound to him 
for the payment of any money, nor was the land conveyed to her 
charged with any trust in favor of the complainant, nor was there 
any condition or conditions attached to the conveyance of the con¬ 
sideration for the conveyance of the consideration for the convey¬ 
ance by which either the lands of your respondent became liable in 
any way to the complainant for anything on account of said sup¬ 
posed services or otherwise. 

(3) Responding to the 5th consecutive paragraph, but numbered 
in said amended bill as the 6th paragraph, respondent <ays. 

218 she is advised it is true that early in the year 1892, the said 
complainant made a merorandum made a memorandum 

of suit and docket a lis pendens against respondent and Geo. A. 
Wheelock, in Rockingham County, Va., and that the complainant 
abandoned said suit (for reasons best known to himself), without 
having so much as filed his bill of complaint, but she denies that 
such proceedings were withdrawn in consideration of an agreement 
had with respondent “that the sale of said Wheelock might stand 
without prejudice to the rights of complainant in the premises’ 7 
and he should receive in full satisfaction of his services and claims 
an amount equal to 1/5 of the purchase money arising from the 
sale as aforesaid to said Geo. A. Wheelock, and respondent denies 
that there ever was any such agreement between respondent and com¬ 
plainant, or that respondent ever undertook, agreed or promised to 
pay to the complainant an amount equal to 1/5 of the purchase 
money arising from said sale or any other amount, or that said suit 
was dismissed because of any agreement with respondent, or any 
inducement from her. 

Respondent further assuring says, that it is true that she did pay 
to the complainant a portion of the money received from the sale 
to W heelock, but that said payments were made altogether, under 
a misapprehension of the facts and as the result of the repeated, as¬ 
surances by complainant to respondent, by which she was mislead 
and deceived, that he had a valid contract with Miss Hollingsworth 
under which she was bound to pay to the complainant 1/5 of the 
proceeds of the said lands; or that he was entitled to a deed for 1/5 of 
said land in kind under said contract; but when respondent found * 
that the statements made by him to respondent were not 

219 true, and when the true character of said pretended contract 
was disclosed, respondent at once informed the complainant 

that she disavowed all and any liability whatever to him upon the 
basis of his alledged contract, and this she did by letter addressed to 
the complainant dated May u't, 1901, the original of which is now 
in the possession of the complainant, and which respondent prays 
the said complainant may be required to produce and file; and re¬ 
spondent avers that this contract between the complainant and Miss 
Hollingsworth and the liability of respondent, was a subject of liti¬ 
gation in a Chancery suit lately pending in the Circuit — of Rocking- 




JOHN E. ROLLER VS. MARY H. MURRAY ET AL. 129 

ham County, Va between the said complainant and respondent and 
othe^ and which was carried to the Supreme Court of ApSs of 

21 10 ( 17 *’ ^ nd h “ N ’i t ,e dec,slon of said court rendered on November 
21, 1907, the said contract was held to be void, and therefore the 

payments made by respondent to the complainant were made under 

° f the facts int0 which respondent was misled 
and deceived by the repeated assurances of the complainant that he 

had a vahd contract with Miss Hollingsworth under which he was 
entitled to receive 1/5 of the proceeds of said sale,and respondent hav¬ 
ing agreed to take the shoes of her grantor, Miss Hollingsworth was 
bound so far and no further than Miss Hollingsworth hS under 
her said contract with complainant. And respondent savs that the 

ssgra r„'i n » —y» 

oetyveen him and respondent in regard to respondent pa vine com¬ 
plainant anything for his alledged services in connection with said 
property further than that she took the place of her grantor, Emily 
220 J|° ! n -^ wor J b m the aforesaid contract between said Emily 

H 1 W rth an 1. the s ? ld R ?] ler wh ich has been declared 
void in the proceedings aforesaid. 

theZoSrtm 1 ” 1 S n C liabl ° t0 the complainant in 

amount whatever “ * ged “ hlS Smd bi “- or for other 

K^ponding to the 6th consecutive paragraph but in said 
ame-ded bill numbered the 8th paragraph, respondent says she 
Positively that after the conveyance of the said land by the 

^^w[,?f ng -r rt !: *?i respondent, and about the time of the 
withdraw-I of his said suit, the said complainant was assured by the 

said Emily Hollingsworth with the full knowledge of respondent 
that the payments of the claim of the complainant aforesaid had’ 
been undertaken and assumed by respondent as a condition upon 
which the conveyance was made to respondent ^ 

Respondent says that even if the said Emily Hollingsworth had 

" fter i he conveyance, and respondent denies 
fipt fh* I d ’ “ could , not a , ffe ct respondent, but that as a matter of 
fact there "as no such undertaking or assumption by respondent 

either as a condition upon which the conveyance was made or other- 
wise and as such a state of affairs as allerfgwl did not exist, respond¬ 
ent has no hesitancy in saying that the said Emily Hollingsworth 
gave any such assurance to the complainant. And respondent 
denies that such assurance was given or that the “payment of the 
debt due to complainant for his services as aforesaid” was in any 

r^nnn^w® 0r a{teT J}} e conveyance, undertaken and assured by 
respondent as a condition upon which the conveyance was made 

90 , a °L‘ n any f othe r ";ay, and she denies that “but for said assur- 
221 ance as aforesaid ’ the complainant would have instituted suit 
to enforce his rights in the lifetime of the said Emily Hol- 
lingsworth.” And respondent having accepted the conveyance under 
the conditions or upon the consideration allerfged by the com- 

plainant 08 af ° reSald or that she is in an y wa y liable to the com- 

(5) Responding to the 7th consecutive paragraph, but numbered 
17—2993a 
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in said amended bill as the 9th paragraph, respondent denies denies 
that the said complainant is entitled to recover from her the sum of 
$23 000 00 with interest as alledged, or any other amount, ishe 
denies that she is indebted to the complainant at all, or in any way 

liable to pay him any sum of money. 

(6) Respondent further answering says, that the claim now set 
up by the complainant in all of its essential features is the same 
which was the subject of litigation, in the Chancery suit aforesaid 
lately pending in the Circuit Court of Rockingham County, \ lr- 
ginia in the name and style of John E. Roller vs. Geo. A. W heelock 
and others, including respondent, and lately determined by the Su¬ 
preme Court of Appeals of Virginia, as already stated, as will appear 
from the record in that cause. That is the same case, but illy dis¬ 
guised, and presented in another way, and in somewhat different 

phraseology. „ ...... i 

Respondent says that the claim of complainant having been ad¬ 
judicated in that case to which they were both parties, and his rights 
determined by a court of competent jurisdiction, with power to grant 
complete relief, his claim is res-judicata, and respondent pleads the 
decrees of the Circuit Court of Rockingham County, and the 
222 Supreme Court of Appeals in said cause as a complete bar to 

this action. . . . . 

(7) Respondent furt-er answering says, that by the admission ot 

the complainant in his bill, the services which he undertook to per¬ 
form for Miss Hollingsworth were completed in 1893, and if he had 
any right of action against her it arose then, and that is about 14 
years ago and being more than 5 years since his cause of action 
arose it is barred by the statute of limitations, and she pleads the 
statute of limitations in bar of this action, so far as any right against 
Emily Hollingsworth or herself is claimed by the complainant. 

That by his own admissions in his bill the complainant was noti¬ 
fied by respondent on the 25, day of May, 1901, that respondent 
repudiated any any claim by him against her, and if he had any 
cause of action against her, at that time, and he had relied upon any 
supposed promise in writing mude l>y respondent, more than five 
years have passed between that date and the institution of this suit, 
and the right to assert the claim is barred by the statutes of West 
Virginia, and respondent pleads the statute of limitation in bar of 
this action as against her, and relies upon the benefits of said statute 
of limitations as fully as if formally pleaded as a defence to the com¬ 
plainant’s claims. 

That if the complainant seeks to hold her liable for any contract, 
debt, default or misdoing, of another, or any agreement not to be 
performed within a year, or upon any of the grounds mentioned in 
chapter 98 of the Code of West Virginia, respondent pleads the 
statute of frauds as a bar to his right of recovery against respondent, 
and relies upon the said statute as fully as if formally and specifically 
pleaded as a defence to the action of the complainant. 

223 (8) Respondent admits that she is a non-resident of the 

State of West Virginia, but charges that she has had property 
in the State of West Virginia and within the jurisdiction of this 
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COnve >. anee to her by Emily Hollingsworth 
WhiTi,?;^ f "i as no hlna to P revent th e complainant bring- 

ri|,i »7ci“ y " m b ' pro '” *> hi * >"PI»*A 

R^pondent denies every allegation of the bill not admitted 

nrnof" f° b \ true j 80 far ‘bey effect respondent, and demands strict 
P /, n? f nnd ever >' alle SH>‘'°n of said bill. 

nlninan* i^ p0nclent .^ ray3 t t at the attac bment sued out by the com- 
missed^ *** connect ’ lon Wlt ^ cause be quashed, and the bill dis- 

fnr A hi n °h having answered as fully as she is advised it is necessary 
for her, she prays to be hence dismissed with her reasonable costs 

HOLMES CONRAD and MARY MURRAY - 

CONRAD & CONRAD, 

For Respondent. 

County of Anne Arundel, 

State of Maryland: 

I, Samuel P. Chew, a Notary Public in and for the County afore- 
said m the state of Maryland, do certify that Mary H. Murray 
whose name is signed to the foregoing answer, personally appeared 

/l? 6 ln m y e ? un ‘y aforesaid and made oath that the state¬ 
ments therein contained so far as made by her own knowledge are 
true and so far as made on information derived from others she 
believes them to be true. 

224 Given under my hand this 2d, day of November, 1908 

SAMUEL P. CHEW, N. P. 


John E, Roller, 

V9. 

Mary H. Murray et al. 

i. Tnf i d n fend T t M ®7 j ^ Murray not answering &c„ demurres 
tr,oZ and amended bill as amended, by leave of Court Sept. 
30th, 1908, and says that it is not sufficient in law or equity, and 
for special grounds of demurer, among others patent on the face 
of the said bill as now amended assigns the following: 

1st. She renews the two grounds of demurrer filed bv the amended 
bill, and the twelve grounds filed to the original bill as amended 
as though they were each here set out verbatim et literature and, 
2d Upon the further grounds that the alledged contract upon 
which the suit was brought, and is now sought — enforced bv the 
complainant is illegal, champertous, in violation of public policy 
and can not be enforced at law or in equity in this to-wit: that said 
contract provides that Emily Hollingsworth is to be at no time re¬ 
quired to pay any money connected with the litigation in Virginia 
Tf these expenses are paid by John E. Roller he is to be re-imbursed 
out of the proceeds of the land recovered. Emily Hollingsworth 
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agrees to convey to John E. Roller one-fifth of all lands recovered 
to him; he agreeing however to bear his proportion of the ex¬ 
pellees of litigation “by said contract or agreement of the complain¬ 
ant with Emily Hollingsworth said complainant agrees to bear 
al expences in Virginia connected with the recovery of the 

225 land. 

Sept. 30th, 1908. 

CONRAD & CONRAD and 
HOLMES CONRAD, 

For Mrs. Murray . 

In the Circuit Court of Pendleton County, West Virginia. 

In Chancery. 

John E. Roller, Complainant, 

vs. 

Mary H. Murray & Others, Defendants. 

This cause came on this 26th day of July, 1910, to be heard upon 
the papers heretofore read and the proceedings heretofore had, the 
dei>ositions of witnesses and exhibits therewith, and the cause was 
regularly submitted upon the merits and was argued hy counsel, 
upon consideration whereof and the Court being of the opinion for 
reasons stated in writing and made part of the record in this cause, 
that so much of the decree of September 30th, 1908, as adjudged 
that the judgment of the Circuit Court of Rockingham County, 
Virginia, dated June. 24th, 1907, thereafter affirmed by the Su¬ 
preme Court of Appeals of Virginia on November 27, 1907, vouched 
with the plea of res-adjudicata filed by the defendant was not final 
and conclusive upon the plaintiff as set out in said decree of this 
Court of S.epteml>er 30, 1908, was erroneous, thereupon, the defend¬ 
ant, Marv II. Murray, moved the Court to rehear the said decree of 
this Court rendered on the 30 day of September, 1908, and prayed 
the Court for leave to file her petition to rehear said decree in this 
cause and thereupon the plaintiff objected to the filing of 

226 said petition to rehear said decree and the cause was argued 
hy counsel, upon consideration whereof the Court doth over¬ 
rule the objections of said plaintiff to said motion of the defend¬ 
ant, and doth allow the motion of said defendant to file said peti¬ 
tion to rehear the decree of September 30. 1908, and thereupon 
the said petition was filed in open court, and thereupon the cause 
came on further to l»e heard on the record of this cause and the peti¬ 
tion of Mary II. Murray to rehear said decree as aforesaid and the 
objection of the plaintiff thereto, upon consideration whereof and 
the argument of counsel the Court doth adjudge, order and decree 
that the said decree of September 30th, 1908, be reheard, and 
the Court, l>eing of opinion that the said decree was erroneous 
in so far as it declared “that the judgment of the Circuit Court of 
Rockingham County, Virginia, dated June 24th, 1907, affirmed by 
the Supreme Court of Appeals of Virginia, on Nov. 21, 1907, 
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\ ouched with said plea of res-adjudioata filed bv the defendant as 
aforesaid, is final and conclusive upon the plaintiff, as to the estate 
of Mary H. Murray within the jurisdiction the said State of Vir¬ 
ginia, but is not final and conclusive upon the plaintiff as to any 
estate of Mrs. Murray in the jurisdiction of this Court, doth ac¬ 
cordingly order that said plea of res-adjudicata, be rejected and 
disallowed in so far as the same is inconsistent with this ruling: 
“and the Court doth adjudge, order and decree, that that portion 
of the said decree of September 30th, 1908, above recited, be and the 
same is hereby set aside and declared null and void. 

And the Court being of the opinion that the said plea of res- 
a-judicata was a good and sufficient plea and defence in the 
22/ Complainant’s bill, both in form and substance, and it appear- 
ing from the Exhibits filed with the pleadings, together with 
the allegation of complainant’s pleadings that the said plea was 
tiue and good in point of fact, and the opinion of the complainant 
to strike out the said plea is overruled, and the said plea is sus¬ 
tained and found and adjudicated to be true in point of fact and is 
adjudged to lie a complete defence to the demand by the com- 
jaainant set up and asserted in his said bill of complaint, and it is, 
therefore, adjudged, ordered and decreed that the complainant take 
nothing by his said bill and the same is dismissed, and the defend¬ 
ant, Mary H. Murray recover of the complainant, John E. Roller, 
her costs in this behalf expended with leave to sue out execution for 
same. 

The plaintiff moves the Court to insert in the foregoing decree 
ljefore the word- “set up and asserted in the bill of complaint” in 
the latter part of said decree the following words “and enforceable 
under the laws of this State, which the Court refused to do. 


228 Additional Designation of Record. 

Piled June 24, 1916. 

******* 

The Clerk will make up for the Court of Appeals the following 
record in addition to the designation of record by the plaintiff* 
From Exhibit C to Bill of Complaint (Record 1226): 

1. Bill—pages 38 to 42, inclusive. 

2. Amended Bill pages 44 to 47, inclusive, and exhibits 1, 2 

and 3 thereto. * ’ 

3. Amended and Supplemental Bills—pages 50 to 59, inclusive. 

4. Exhibit No. 4—pages 59 and 60. 

5. Exhibit No. 5—page 60. 

6. Exhibit No. 6—page 61. 

7. Exhibit No. 7—page 61. 

8. Exhibit No. 13—page 63. 

9. Exhibit No. 14—page 67. 

10. Exhibit No. 62—pages 96 to 98, inclusive. 

11. Exhibit No. 63—page 99. 

12. Exhibit No. 64—page 99. 
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13. Exhibit No, 65—page 100. 

14. Demurrers—pages 101 to 105, inclusive. 

15. Opinion of Court, March 19th, 1907,—pages 106 to 115, in¬ 
clusive. 

16. Final Decree, June 24th, 1907,—pages 124 and 125. From 

Exhibit D to Bill of Complaint (Record, 1331): » 

17. Amended Bill—pages 40 to 50, inclusive. 

18. Answer of Mary H. Murray—pages 59 to 65, inclusive. 

229 19. Amended Bill—pages 66, 67 and 68. 

20. Amended Bill—pages 70, 71 and 72. 

21. Amended Bill—pages 82 to 88, inclusive. 

22. Answer of Mary IT. Murray—pages 88 to 96, inclusive. 

23. Decree—page 253. 

From Exhibit E to Bill of Complaint (Record, 1816): 

24. Amended Bill—pages 27 to 38, inclusive. 

25. Demurrer and Answer of Mary H. Murray—pages 21 to 
27, inclusive. 

26. Plea of Mary H. Murray—page 38. 

27. Bill—pages 48 to 53, inclusive. 

28. Plea of Marv H. Murray—pages 55 and 56. 

29. Amended Bill—pages 72 to 79, inclusive. 

30. Answer and Demurrer of Mary H. Murray—pages 86 to 
96, inclusive. 

31. Decree—pages 316 to 318, inclusive. 

GORDON & GORDON, 

A ttorneys for Defendant, Mary H. Murray . 

230 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 
to 229, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copies of 
which are made part of this transcript, in cause No. 34062 in 
Equity, wherein John E. Roller is Plaintiff and Mary H. Murray 
et al. are Defendants, as the same remains upon the files and of 
record in said Court. 

In Testimony Whereof, T hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13th day of July, 1916. 

JOHN R. YOUNG, Clerk. 

[Seal of the Supreme Court of the District of Columbia.] 

Endorsed on cover: District of Columbia Supreme Court. No. 
2993. John E. Roller, appellant, vs. Mary H. Murray et al. Court 
of Appeals, District of Columbia. Filed Jul- 31, 1916. Henry W. 
Hodges, clerk. 
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Court of Appeals of the District of Columbia, October Term, 1016. 

No. 2090. 

John E. Roller, Appellant, 
vs. 

Mar\ H. Murray, W illiam G. MoAdoo, Secretary of the 
Treasury; David D. Houston, Secretarv of Agriculture, Ap¬ 
pellees. " 

Appeal from the Supreme Court of the District of Columbia. 

It is stipulated bv and between the undersigned counsel, represent¬ 
ing the respective parties hereto that the complete record of this 
cause in the Supreme Court of the District of Columbia, establishes 
that Emily Hollingsworth signed the original of Plaintiff’s Exhibit 
A set forth on pages 8 and 0 of the record herein, and; 

Tt is further stipulated that the words “and one No. 838 for 
. Thirty-two thousand acres, dated November 11th, 1704” should be 
read into the record on page 9, Plaintiff’s Exhibit “B” after the 
words November 11th, 1704 on the fifth line of said exhibit, 

E. HILTON JACKSON, 
Attorney for the Appellant. 
WILLIAM A. GORDON, 
Attorney for the Appellee Mary IT. Murray. 

[Endorsed :1 No. 2003. John E. Roller. Appellant, vs. Mary H. 
Murray et al. Addition to Record per Stipulation of Counsel. 
Court of Appeals. District of Columbia. Filed Oct. 24, 1916. 
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{J^ourt of ^{ipeals, ||ialrid of Columbia. 


OCTOBER TERM, 1916. 


No. 2993. 


JOHN E. ROLLER, Appellant, 


vs. 


MARA IT. MI RRAA, WILLIAM G. McADOO, Secre¬ 
tary of the Treasury, and DAVID F. HOUSTON, 
Secretary of Agriculture. 


BRIEF FOR THE APPELLANT. 


Statement of Facts. 


This is an appeal from a decree of the court below, grant¬ 
ing a motion of the defendant Mary H. Murray, to dismiss 
the plaintifl s hill, on the ground that the issue raised was 
res ad judicata by the decisions of Roller against Murray, 
107 Va., 527; Roller against Murray, 112 Va., 780, and 
Roller against Murray, 71 W. Va., 161. 
lg 
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The bill was filed for the purpose of having the court below 
decree title in the plaintiff to the proceeds of one-fifth (1/5) 
of forty-three thousand (43.000) acres of land, deeded to 
the Government on January 13, 1916, by the defendant 
Marv II. Murray at and for the consideration of one hun- 
dred and thirtv-nine thousand nine hundred and thirty- 
nine dollars and thirty-eight cents ($139,039.38); said one- 
fifth amounting to twenty-eight thousand thirtv-nine dollars 
and twenty-eight cents ($28,039.28). This latter amount is 
now in the custody of David F. Houston, Secretary of Agri¬ 
culture, [lending final judgment herein (R., 29). 

The essential basis of plaintiff's claim Is set up in para¬ 
graphs 3, 4, 5, 6, and 7 of the bill, wherein it is asserted, 
among other tilings, that Emily Hollingsworth, the prede¬ 
cessor in title of the defendant to the aforesaid forty-three 
thousand (43,000) acres, recognized the title of plaintiff 
to said one-fifth (1/5) interest by contract of November 10, 
1876, by and between Emily Hollingsworth and the Royal 
Land Company of Virginia, and also by a contract set up in 
the sixth paragraph of the bill of June 10, 1881, between 
said Emily Hollingsworth and the Atlantic and Ohio Rail¬ 
road Company. 

The averments of the hill, which are to lie taken as true 
upon a motion to dismiss, as in the case at bar, are to the 
effect that these lands are the identical lands conveyed by 
the defendant Marv II. Murray to the United States of 
America, and title to one-fifth of which the plaintiff claims 
in this proceeding. 

The contract of November 10. 1876 (Record, 8-9), recites 
that the lands in controversy are to be conveyed by deed of 
said Emily Hollingsworth to the Royal Land Company of 
Virginia for the sum of seventy thousand ($70,000) dollars, 
and then continues: 

“The said sum of seventy thousand ($70,000) 
dollars shall be paid to R. C. McMurtrie, attorney for 
Emily Hollingsworth, and to John E. Roller of Har- 




. 
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risonburg, Virginia, in the proportion of fifty thou¬ 
sand ($50,000) dollars to Emily Hollingsworth and 
eighteen thousand ($18,000) dollars to John E 
Roller.” 


The fact that eighteen thousand ($18,000) dollars is more 
than one-fifth of the above seventy thousand ($70,000) dol¬ 
lars is explained by the following recital in the plaintiff's 
bill, which must be taken to l>e true: 

“That the portion of said purchase money to be 
paid to Emily Hollingsworth and to the plaintiff of 
the $70,000 was arrived at by the fact that the land 
itself was to be sold to the said Royal Land Company 
of A irginia for the purchase price aforesaid in the 
event that it complied with the agreement for the 
payment of the purchase money, that four-fifths of 
the land was the property of Emily Hollingsworth 
and that she is entitled to $52,000, and that one- 
fifth of the land was the property of the plaintiff 
and that lie was entitled to $13,000 therefor and 
that the additional sum of $5,000 was to be paid to 
him by the Royal Land Company of Virginia, the 
\endec of the said tract of land for certain services 
rendered by him to said corporation.” 

The contract of June 10, 1881 (Record, 9-10), executed 
nearly five years after the contract with the Royal Land 
Company, contains a stipulation, as in the previous contract, 
to the effect that the deed conveying said property was to be 
held in escrow by R. C. McMurtrie, of the city of Philadel¬ 
phia, who was to deliver the same when, upon the payment 
of the purchase price of seventy thousand ($70,000) dollars, 
represented bv three notes, all dated May 28, 1881, for ten 
thousand ($10,000) dollars, thirty thousand ($30,000) dol¬ 
lars, and thirty thousand ($30,000) dollars, and due, re¬ 
spectively, in two, six. and twelve months from the date 
thereof. 

The bill recites that the Atlantic and Ohio Railroad 
Company— 
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“a corporation, which was organized by the same per¬ 
sons who controlled the Royal Land Company of 
Virginia and was practically the same corporation 
entered into a written contract with the said Emily 
Hollingsworth for the purchase of the same lands 
which had been sold to the Royal Land Company 
of Virginia for the same purchase price, the trans¬ 
action being in effect that the said Atlantic & Ohio 
Railroad Company took the place of the said Royal 
Land Company in the purchase aforesaid, the. fol¬ 
lowing recital appearing upon the face of said con¬ 
tract, to wit: 

“The property is described in a deed intended to 
be delivered from Emily Hollingsworth to the Royal 
Land Company of \ lrginia in the possession of 
R. C. McMurtrie of Philadelphia bearing date De¬ 
cember 28, 1870 (the contract under which it was 
intended to deliver this deed being now rescinded 
and abandoned).” 

The bill also recites that the contract of June 10, 1881, 
was rescinded, under the forfeiture clause in said contract, as 
follows (R., 10): 

“And the failure to pay these notes as they re¬ 
spectively mature or any one of them shall he deemed 
and taken to be a rescission of the contract as re¬ 
spects any liability on the part of the seller, to carry 
it unto execution and this failure may be pleaded and 
shall operate as a release by the purchasers to the 
seller, of all claims under the contract, or to so much 
of the purchase money as may theretofore have been 
paid.” 

From the foregoing contracts l>etween Emily Hollings¬ 
worth and the Royal Land Company, and between her and 
the Atlantic & Ohio Railroad Company, it appears that the 
theory of the plaintiff’s bill is that, bv reason of these con¬ 
tracts, the defendant Mary H. Murray, the successor in title 
to Emily Hollingsworth, became seized of the tract of land 
which is the subject of this proceeding, to wit, forty-three 
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thousand acres, more or less, to the use of the plaintiff to the 
extent of one-fifth thereof, he being the beneficial owner to 
that extent. 

It appears also from a recital of the plaintiffs bill that this 
claim of title on the part of the plaintiff to a one-fifth in¬ 
terest in the entire tract is reinforced to the extent of a one- 
fifth interest in ten thousand and seventy-five acres (R., 2), 
as follows: 

“That by deed dated the 31st day of May, 1875, 
Emily Hollingsworth of the City of Philadelphia sold 
to plaintiff and signed, acknowledged and delivered 
to plaintiff a deed conveying to him a one-fifth in¬ 
terest in a tract of 10,075 acres lying in the County 
of Pendleton in the State of West Virginia, being a 
part of that part of the grant to Levy Hollingsworth 
for 52,757 acres of land, known as the Hollingsworth 
survey. * * * This deed remained in the pos¬ 

session of your plaintiff until the 10th day of Novem¬ 
ber, 1876, when he returned the same at the request 
of the said Emily Hollingsworth to R. C. McMurtric, 
a lawyer of the City of Philadelphia, then represent¬ 
ing her for the purpose of allowing her to sell the 
entire property, including the interest of the plain¬ 
tiff, to the Royal Land Company of Virginia, and 
that said deed was retained by the said Emily Hol¬ 
lingsworth and her attorney and by her delivered to 
the said Mary H. Murray, as hereinafter shown, and 
was never afterwards returned to the plaintiff. The 
effect of which proceedings was to leave the plaintiff 
vested with an undivided one-fifth interest in the tract 
of 10,075 acres aforesaid.” 

The foregoing recital is not complete, in that it appears 
from the following correspondence (R., 51, 52) that not 
only was this deed to one-fifth interest returned to Miss Hol¬ 
lingsworth by the plaintiff, but also that he conveyed back 
to her by deed the same property for the purpose of having 
her consummate the transaction with the Royal Land Com¬ 
pany. 




6 


“Harrisonburg, Va., Dec. 30, 1876. 

R. C. McMurtrie. 

Dear Sir: Yours of 28th came yesterday evening. 
Save and except a one-fifth interest in 10,075 acres 
in West Virginia, which Miss II. conveyed to me 
soon after I could say to her. that her deed to the 
Royal Land Company does exclude every acre here¬ 
tofore conveved to others bv her in any manner. In 
1875 she conveyed me one-fifth of the 10,075 acres 
t>eing part of the tract lying in West Virginia. This 
deed I think T never had recorded anywhere, but I 
cannot lay mv hands upon it today, in the pressure 
of business. Out of precaution therefore, T sign and 
acknowledge a deed to her for this interest, so that 
she may rightfully convey it together with all her 
remaining interests to the Royal Land Company. 1 
have written to the Clerk of Pendleton County, W. 
Va.. to know whether my deed is recorded there or 
not. T don’t think it is. Tf my deed herewith en¬ 
closed sets this matter straight T can give you the 
strongest assurance that the deed from Miss TT. to the 
company excludes everything else conveved away by 
her to others. Hoping this may bo satisfactory. 

Yours truly, 

JOHN E. ROLLER.” 

“Harrisonburg, Va., Jan. 1, 1877. 

My Dear Str: Since writing the enclosed letter. 1 
have found time to examine my papers for the deed 
to which I refer. 1 enclose it herewith to he sur¬ 
rendered to Miss TT. T can now give the assurance 
you desire. 

T hope you will press the matter upon the Fidelity 
as closelv as mav he best. T confess mv anxiety to 

• • ^ 'j 

hear that the money has been paid. 

Tam verv truly vours, 

JOHN E. ROLLER. 

To R. C. McMurtrie, Esq., 416 Walnut St.” 


The present bill is filed (R., 8), “That plaintiff may be 
decreed to he entitled to receive such portion of the aforesaid 
sum of one hundred and thirty-nine thousand and nine 




-nine dollars and thirty-eight cents 
($139,939.38), as will represent a fair value of his one-fifth 
interest in the land herein.” 

It will appear by reference to the record made in the 
litigation conducted in Virginia that the plaintiff in the 
courts of that State was claiming money due him under a 
contract, or money due him on a quantum meruit. In 
neither case did he assert any title to the lands in contro- 
versv, as he is doing in the ca^e at bar. This will appear 
from the following quotations from the cases cited: 

It is incidentally mentioned as a matter of evi¬ 
dence in the amended and supplemental bill, and 
alluded to in the briefs for complainant, that Gen. 
Roller obtained a deed of conveyance from Miss Hol¬ 
lingsworth for one-fifth interest in a certain tract of 
10.075 acres lying in West Virginia, part of the 
52.000 acres, and that this deed was returned to Miss 
Hollingsworth for certain purposes and never re¬ 
turned to him. 

‘‘I do not understand that this circumstance is 
brought forward as an independent ground of relief 
as to one-fifth interest in the particular land con¬ 
cerned. The pleadings are not framed with a view 
to relief on that account, and this court would be 
wanting in territorial jurisdiction.” 

Roller vs. Murray, 107 Va., 541. 

“This is an attachment in equity to subject the 
estate of a non-resident to the satisfaction of a claim 
alleged to be due the complainant for services ren¬ 
dered as attorney. The services sued, for were per¬ 
formed under a contract sought to be enforced in a 
suit l>etween the same parties, which was held to be 
champertous and void by the Circuit Court of Rock¬ 
ingham County, whose decree was affirmed by this 
court. That case (Roller vs. Murray) is reported in 
107 Va., 528, 547: 59 S. E., 421, where the cham¬ 
pertous contract is set out. 

“The contract was held to be contrary to public 
policy and void, because it was an agreement by an 
attorney to undertake and carry on litigation at his 
own risk, or without costs to his client, for a share of 
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the recovery. While it was held in that case that 
there could be no recovery upon the contract, that 
question whether the attorney could recover the value 
of his services, was left open. 

“The contention of the complainant (appellant 
here) is that notwithstanding the fact that the con¬ 
tract under which the services sued for were rendered 
was contrary to public policy and void, he is entitled 
to recover the value of these services upon a quantum 
meruit” 

Roller vs. Murray, 112 Va., 780. 

From the foregoing it will appear that the object of the 
present litigation is to subject the proceeds of the forty-three 
thousand acres (48.000) conveyed by the defendant Mary 
IT. Murray to the United States of America to the payment 
of the one-fifth (1/5) interest of the plaintiff as established 
by the contracts of November 10. 1870, and June 10, 1881, 
wherein Emily Hollingsworth, predecessor in title of the de¬ 
fendant Mary IT. Murray, recited that the plaintiff was 
entitled to share in the lands in question, then contracted to 
l>e conveyed to the Royal Land Company of Virginia, to the 
extent of eighteen thousand ($18,000.00) dollars, out of the 
entire purchase price of seventy thousand ($70,000.00) 
dollars. 

The case of Roller vs. Murray, 107 Va., 541, was a suit 
on the champertous contract brought by the plaintiff to re¬ 
cover these lands, and the Virginia court denied such recov¬ 
ery on the ground that the suit was champertous, but the 
court intimated that this decision did not preclude the 
plaintiff from bringing a suit upon quantum meruit for his 
sendees. 

The second suit of the plaintiff. Roller vs. Murray, 112 
Va., 780, was not upon the contract, declared in 107 Va., 
541, to be champertous. but was upon a quantum meruit. 
The decision of the Virginia court was to the effect that 
there could be no recovery upon a quantum meruit based 
upon a contract already held to he champertous. 

The suit of Roller vs. Murray, 71 W. Va., 161, proceeded 
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upon a quantum meruit, and the object of the bill was to 
enforce a trust as to the undivided one-fifth of the land, and 
of the purchase money ui>on sales made of the same, as 
against Mary H. Murray and her grantees with notice. To 
this suit Mrs. Murray pleaded that in a chancery cause 
brought by the same complainant against her, with others, 
in the Circuit Court for the County of Rockingham, in the 
Commonwealth of Virginia, a court of competent jurisdic¬ 
tion, complainant had asserted and claimed that there was 
due to him from her the same sum of money and the same 
debt, as compensation for the same services alleged in his 
present hill, and that the cause of action was the same as now 
set up and asserted; that on June 24, 1907, a final decree was 
made and entered in said cause by the said circuit court, and 
this, on appeal, was affirmed by the Supreme Court of 
Appeals of Virginia (107 Va., 527), wherefore Mrs. Murray 
pleaded the final action of the Virginia court as res adjudi- 
cata. The plea of res ad judicata was sustained, the bill dis¬ 
missed, and this action of the lower court was affirmed by the 
Supreme Court of Appeals of West Virginia in 71 W. Va, 
161, citation above in this paragraph. 

Roller vs. Murray, 234 U. S., 738 (decided June 22, 
1914). This was a writ of error prosecuted by plaintiff 
Roller, to the Supreme Court of the United States (under 
section 237 of the Judicial Code, approved March 3, 1911, to 
hike effect January 1, 1912), to review the decision in Roller 
vs. Murray, 71 W. Va., 738, last above referred to. The 
Supreme Court reviewed the case and dismissed the writ of 
error. 

On October 14, 1914, plaintiff Roller filed in the Supreme 
Court of the United States a petition for rehearing; on Octo¬ 
ber 26. 1914, the petition for rehearing was denied. 

The object of the present proceeding, namely, to subject 
the proceeds of the lands in controversy to the extent of one- 
fifth (1/5) interest therein, was not litigated in either of the 
Virginia cases referred to. 


2g 
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ARGUMENT. 

The bill was dismissed below on the ground, as suggested 
in the opinion of the court (R., 30), that it appeared from 
the bill and exhibits filed therewith that the question was 
res ad judicata as between the plaintiff and the defendant, 
Marv 11. Murray, by the Virginia cases therein and herein- 
before referred to. 

The assignment of error may, therefore, be resolved into 
the single inquiry as to whether there was such want of 
equity in the plaintiff s bill as to warrant its dismissal upon 
motion, and this inquiry may be further resolved into the 
question as to whether the claim of the plaintiff sought to 
Ik> adjudicated here has already l>een decided by the two 
cases of Roller vs. Murray, 107 Va., 527, and Roller vs. 
Murray, 112 Va., 780. 

It is conceded at the outset that if the questions involved 
in the two Virginia decisions are identical with the ques¬ 
tions here involved, then this court is bound to follow the 
Virginia decisions upon the principle of res ad judicata. On 
the contrary, it is contended by the plaintiff that the ques¬ 
tions decided in the Virginia cases are not binding upon 
him. for the reasons that will now be set forth. 

I. 

The Doctrine of Election of Remedies Not Conclusive upon 

Appellant. 

When the several suits were instituted in Virginia the 
plaintiff had two remedies open to him. namely, to sue upon 
his contract, later held by the Virginia court to be cham¬ 
ped ous, or to sue to recover his interest in the proceeds of 
the land, title to which was vested in him by operation of the 
contracts of November 10, 1870, and June 10, 1881 (R., 8, 
9 and 10). 




It is conceded that in electing to sue upon the champertous 
contract, and later upon a quantum meruit, which the Vir¬ 
ginia court held in 112 Virginia amounted to the same 
thing, the plaintiff made an error, but it is contended that 
such, error was not fatal, and that he is not now precluded 
in his recovery in the action at bar, upon the theory that he 
ha> title to one-fifth (l/o) interest in the lands in contro¬ 
versy. The cases cited by the appellees in the argument 
below can in no wise he construed as in contravention of the 
appellant’s right to maintain his action, or to preclude him 
from the recovery prayed for in his bill. The principal 
cases cited bv appellees are these: 


Casks Cited uy Appellees in* tiie Argument Below. 


In Smith r*. Gilmore, 7 App. D. C., 102, there was a con¬ 
ditional sale of a piano, and the vendor made application to 
the probate court to compel the collectors of the estate of the 
purchaser to pay the balance of the purchase price: it was 
held that, although such payment was refused there was 
such election of remedies as to preclude the vendor from 
recovering the piano by replevin from the purchaser of the 
same at a public auction by the collectors of the estate. 

Mr. Justice Shepard, in delivering the opinion in the above 
case, said on page 198: 


The doctrine is well settled, if where one has his 
choice of two inconsistent remedies, he mav be put 
to and made to abide, his election between them 
I he election, when made, with full knowledge of the 
situation, is irrevocable.” 


Again (page 201), the court said: 

“Tf he would have his goods, he must declare that 
he never sold them; in fact, never parted with his 
title, and therefore, relinquish all claim to the un¬ 
paid purchase money. Tf he would have pavment 
of the purchase money, he must affirm the sale and 
waive ^the condition upon which the delivery was 
made. 
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The same principle is laid down in the case of Robb vs. 
Vos, 155 U. S., 13, 43, as follows: 

“A man may not take contradictory positions, and 
where he. has a right to choose one or two modes of 
redress, and the two are so inconsistent that the asser¬ 
tion of one involves the negation or repudiation of 
the other, his deliberate and settled choice of one with 
knowledge, or the means of knowledge, of such facts 
as would authorize a resort to each, will preclude him 
from going back and electing again.” 

The Supreme Court of the United States, in the case of the 
Haytian Republic. 154 I T . S., 124. 125. denied the contention 
that the existence of a different right at the time the first 
suit was brought could not be set up in a separate suit in a 
different forum, and called attention to the fact that the case 
of Stark vs. Starr. 04 U. S., 477. 485, relied on to sustain the 
principle contended for made this important qualification 
(page 485): 

“But this principle does not require distinct causes 
of action—that is to say, distinct matters—each of 
which would authorize hv itself independent relief, 
to be presented in a single suit, though they existed 
at the same time and might be considered together.” 

As already indicated, these eases are not antagonistic to the 
assertion of appellant’s rights. The doctrine of election of 
remedies, insisted upon by the appellees, has no application 
to the facts of this case, as will clearly appear from the fol¬ 
lowing authorities: 

Cases Relied Upon by Appellant that the Doctrine of Elec¬ 
tion of Remedies Has No Application to the Case at Bar. 

The ease of Union Central Life Insurance Co. rs. Drake, 
214 Fed., 547, decided in 1014, approves the doctrine of 
Haytian Republic, supra, holding that the mere existence of 
distinct remedies, which might he considered together, does 
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not prevent party from tiling second suit, and points out the 
distinction between the case where the law and practice 
require all claims to be presented at once, and where it is 
optional with the plaintiff to present one distinct cause of 
action, leaving the other unadjudicated. 

Tn the case of Whitney vs. Parish of Vernon, a Texas case, 
decided by the Court of Civic Appeals in February, 1013, 
and reported in 154 S. W., 204-7, the facts are briefly these: 

V hitney sued in Louisiana for damages for breach of a 
contract to build a courthouse. Defendant pleaded a void 
contract because officers not legally authorized to enter into 
same, and asked for judgment for value of material in old 
courthouse, which plaintiff had torn down. Judgment for 
defendant ; sustained by Supreme Court of Louisiana. De¬ 
fendant then sued in Texas on judgment. Whitney, by a 
plea of reconvention, sought to recover on a quantum 
memit, to which the parish pleaded res ad judicata and 
election of remedies. Judgment in lower court, for parish; 
reversed on appeal. 

On page 2f>7 of its opinion, the appellate court says: 

“We think it equally clear that the plea of election 
should not have been sustained. The doctrine of . 
election of remedies applies in a case in which a 
plaintiff lias the right to choose between two modes 
of redress which are so inconsistent that the assertion 
of one is necessarily a repudiation of the other. When, 
in such case, the litigant, with knowledge of the facts 
that would authorize a resort to either of two reme¬ 
dies. elects to pursue one and fails to secure redress 
be will not be thereafter permitted to pursue the 
other. He cannot assume contradictory positions. 
The case of Pobb vs. Vos, 155 U. S., 13, illustrates 
this doctrine. In that case an attorney, without 
knowledge of bis principal, fraudulently consented 
to a judgment and obtained the proceeds of a sale 
upon execution thereon. With knowledge of all the 
facts, the principal brought suit against the attorney 
to recover the proceeds obtained upon the judgment. 
Thereafter he brought suit to set aside the judgment 
and sale, on the ground that the attorney acted with- 
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out authority. The court held that he was estopped, 
because bv bringing the suit to recover the proceeds 
he had ratified the act of the attorney.” 

Now the court, in differentiating the facts in this case with 
those of Robb rs. Vos. supra, at page *2t>7 of its opinion, says: 

“Tt is manifest that the instant ease does not call 
for the application of the doctrine of election of 
remedies. There is no inconsistency in the position 
assumed by appellant in seeking to recover upon a 
quantum meruit and that assumed by him in his 
suit upon the contract. The pursuit of one of these 
remedies cannot he regarded as a repudiation of the 
other. The fact that the appellant in the suit in 
Louisiana mistakinffh/ supposed that he had a valid 
contract and attempted to recover thereon should not, 
when the court determined that the contract was in¬ 
valid. bar him from pursuing a remedy for relief to 
which he is. in equity and good conscience, entitled. 
The proposition that when, in a suit on an express 
contract the judgment goes for the defendant, such 
judgment i* not a bar to a second suit by the plaintiff 
to recover the reasonable value of the same services 
involved in the first suit, is fully sustained by the 
authorities.” 

The principle of the foregoing case is announced in Gib¬ 
son rs. Oppenheimer et al 154 S. W.. fi94, citing Gardner 
rs. Griffith. 03 Tex., 355. On page 700 of its opinion the 

court savs: 

% 


“There is no merit in the claim that D. & A. Oppen¬ 
heimer, having chosen a null and void method to 
enforce their claim, thereby lost their superior title 
to the land. There is no authority for such a propo¬ 
sition. The doctrine of election can only be when 
there are two or more methods of enforcing a claim, 
and if. as appellants say. the suit instituted was a 
nullity, the plaintiffs therefore could not elect, be¬ 
cause they had but one way to obtain relief, and that 
through an action for the land. This is clearly 
sustained bv the decision in Gardner vs. Griffith, 93 




iexas, 3oo, cited by appellants, which holds that, if 
the right to foreclose is destroyed by a plea of limita¬ 
tion, the vendor may sue for the land.” 

Among the many additional cases that could be cited to 
support appellant’s contention, quotations are only made 
tioni the following, which it is believed sufficient for that 
purpose : 

The institution by a party of a fruitless action, 
which lie lias not the right to maintain, will not pre¬ 
clude him from asserting the rights which he really 
possesses. 

7 PI. & Pr., 364. 

McNutt vs. Hilkins, 80 Ilun., 235. 

Election does not apply where he has mistaken his 
remedy and adopts a mode of redress incompatible 
with the facts of his case, and is defeated on that 
ground. 

7 PI. & Pr., 366, and cases. 

Pifierence between an election of remedies and a 
mistake of remedy, and the law has not gone so far 
as to deprive parties of meritorious claims merely 
because of attempts to collect them by inappropriate 
actions, upon which recovery could not be had 

15 Cyc., 262. 

Suit on insurance policy defended unsuccessfully in 
action at law on ground that policy was incomplete 
and defective for such action, not such an election as 
will bar a suit in equity to reform the policy and to 
recover on such policy as reformed. 

Northern Assurance Co. vs. Bldg. Ass’n, 203 

TT Cl -f A/i 


A suit for nn injunction against infringement of a 
copyright, in which an accounting is asked but in 
which no evidence of profits is offered, or any decree 
or finding concerning them, but in which a decree is 
made for an injunction only, does not constitute such 
an election of remedy as will preclude a subsequent 
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action for the recoven' of damages for the infringe¬ 
ment. 

Brady vs. Dalv, 175 U. S., 148. 

When inconsistent courses are open to an injured 
party and it is doubtful as to which may ultimately 
afford full relief, he may follow the one eourse to 
defeat and then follow the other, or he may pursue 
all concurrently until it is decided which affords the 
remedy. 

Corbett vs. Boston & Me. Rv. Co., 219 Mass.. 
357. 

If a party through mistake undertook to exercise 
a right to which he is not entitled, that does not 
prevent him from exercising the one he had and still 
has. unless barred by a previous attempt, that is, by 
res ad judicata. 

Brewer vs. Hill, 205 U. S., 347. 

Unsuccessful action bv an insured person for pre¬ 
miums paid, on the ground that there had been a 
wrongful forfeiture of the policy, does not bar under 
the doctrine of election of remedies of an action for 
the widow for the amount of the policy. 

Tlartnev rs. Security Life Insurance Com¬ 
pany, 151 S. W., 477. 

II. 

Champerty Eliminated by Contracts and Deed Between 

Parties. 




The further contention of plaintiff is that, having been 
conveyed title to one-fifth of the lands in question by the 
recitais in the contract of Emily Hollingsworth, between 
whom and the defendant Mary II. Murray there is privity of 
title, that the question of champerty went out of the case: and 
further, that the doctrine of res ad judicata decided in the 
two cases of Roller rs. Murray, in 107 and 112 Virginia, re¬ 
spectively, cannot be used as a bar against the plaintiff in the 
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present proceedings, which is based upon the claim of title 
to one-fifth interest in the lands herein. 

In other words, although a contract be champertous, yet 
if there be a payment of money in discharge of said contract 
and the transfer of property pursuant thereto, then the con¬ 
tract becomes executed and the court will not in such situa¬ 
tion come to the aid of the parties, the joint beneficiaries of 
the champertous contract, on the ground that both are in 
pari delictu. 

The foregoing principle is conclusively settled by the fol¬ 
lowing authorities. 

Ihe following, where the facts are sufficiently stated, is 
quoted from the syllabus of Ross vs. Railway Co., 55 la., 


^ Ilere an administratrix paid an attorney for 
services rendered in an action commenced by her 
decedent, by the assignment to him of a portion of 
the judgment recovered in accordance with a contract 
made with the attorney by the decedent, it was held 
that the assignment would not be rendered invalid 

bv the fact that such contract was champertous and 
void.” 


In the case of The State ex rel. Buskirk, Attorney General, 
vs. Sims, 76 Ind., 3*28, the facts are briefly these: Sims was 
employed by the State to collect from the estate of one 
Grimes, who had defaulted as agent of the surplus revenue 
fund of the county. The claim was regarded by the State 
as desperate, and it was agreed that if Sims would prosecute 
the case at his own costs, and collect and turn over to the 
county $700 for the benefit of the school fund, the residue 
of any amount collected was to go to Sims as compensation 
for his services. Sims collected $16,270.68. The State 
sued for same, alleging that Sims had collected large sums 
of money and had failed and refused to pay any part thereof 
to the State, except the sum which, by the terms of said 
contract, he was bound to pay, and has appropriated all the 
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remainder to liis own use. The court, in denying the claim 
of the State, says in its opinion (page 332): 

“Where a contract is void for champerty, or void 
because it violates law, neither party can enforce it 
while it remains executory, * * * but “where 

such a contract has l»een executed and money has 
l>een received in pursuance of it. no action will lie to 
recover that money back again.*’ 

In Sellers vs. Knight, 18o Ala., h(>, where relief was denied 
against an executed contract, because the parties were in 
pari delict", the following appears from the syllabus: 

“Deeds will not be cancelled on the ground that 
they were given in consideration of a champertous 
contract, where such deeds have been fully executed.” 

7 4/ 

In Johns vs. Larson, 28 Wis., 004, where an agreement 
was held to be champertous, the court declined to interfere 
to deprive defendant of property acquired under it. and left 
the parties to the executed contract where they were, because 
they were in pari dctictu. The following is quoted from the 
syllabi of the case: 

(1) M. mortgaged to W. land of which defendant 
was in possession, as security for the payment to W. 
of his fees as attorney-at-law in an action which he 
was to bring for M. against defendant to recover pos¬ 
session of the land. 

Held, that these facts conclusively charged W. with 
notice of any rights which defendant had in the land. 

(2) On foreclosure of said mortgage, land was sold 
to plaintiff, defendant being present, claiming to own 
the land, and forbidding the sale with knowledge of 
the plaintiff. 

Held , that the plaintiff took subject to defendant’s 
rights. 

(3) This court having held that the agreement 
between M. and defendant, by which the latter ob¬ 
tained possession of the land, was champertous and 
void, but that, after same was executed, it would not 
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aid M. (wlio was in pari dtlicto with defendant) to 
retrain possession (19 AA T is., 463), it must now refuse 
similar aid to the plaintiff, who has merely succeeded 
to M.’s rights, with knowledge of the defect in his 
title. 


As already indicated, the contract between Emily Hol¬ 
lingsworth, the predecessor in title of the defendant Mary 
II. Murray, although subsequently rescinded as between the 
parties thereto, in effect gave the plaintiff, John E. Roller, a 
one-fifth interest in the lands which now is the subject of 
this controversy. The recital in said contract is as follows: 

“The said sum of seventy thousand dollars shall 
he paid to R. C. McMurtrie, attorney for Emily Hol¬ 
lingsworth, and to John E. Roller, of Harrisonburg, 
A irginia, in the proportion of fifty-two thousand dol¬ 
lars to Emily Hollingsworth, and eighteen thousand 
dollars to John E. Roller.” 


The two sections of the A r irginia Code relied on to give 
Roller title to one-fifth interest in these lands are as follows: 

“An immediate estate or inter&st in, or the benefit 
of a condition respecting any estate, may be taken 
by a person under an instrument, although he he not 
a party thereto and if a covenant or promise be made 
for the sole benefit of a person with whom it is not 
made, or with whom it is made jointly with others, 
such person may maintain in his own name any 
action thereon, which he might maintain in case it 
had l)een made with him only, and the consideration 
had moved from him to the party making such cov¬ 
enant or promise.” 

(A T irginia Code, 1904. sec. 2415.) 

“By deed of bargain and sale, or by deeds of lease 
and release, or bv covenant to stand seized to the use, 
or deed operating by way of covenant to stand seized 
to the use. the possession of the bargainor, releasor, 
or covenantor, shall be deemed transferred to the 
bargainee, releasee, or person entitled to the use, for 
the estate or interest which such person has in the 
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use, as perfectly as if the bargainee, releasee, or person 
entitled to the use, had been enfceffed with livery of 
seisin of the land intended to be conveyed by such 
deed or covenant.” 

(Virginia Code, 1904, sec. 2426.) 

Not onlv did Emilv Hollingsworth stand seized to the use 
of the plaintiff to a one-fifth interest in the lands in contro- 
versv bv virtue of her contracts with the Koval Land Com- 
puny and the Atlantic & Ohio Railroad Company, dated, 
respectively, November 10, 1876, and June 10, 1881, but she 
actually conveyed a one-fifth interest in 10,075 acres in this 
land to the plaintiff (R., 2), and the letters of the plaintiff 
of December 80. 1876, and January 1, 1877, to her counsel, 
R. C. McMurtrie (R.. 51, 52), show that this particular deed 
was returned to Emily Hollingsworth, and also a new deed 
conveying back the same property from the plaintiff to her 
was sent to her counsel, in order that she might carry out 
the contract with the Royal Land Company. 

It is the contention of the plaintiff that the deed convey¬ 
ing back to her this property did not operate to defeat the 
plaintiff’s title to one-fifth of the property thereby conveyed. 
The fact that the contracts with the Royal Land Company 
and the Atlantic & Ohio Railroad Company became forfeited 
by reason of the failure of said companies to comply with 
the terms thereof, does not destroy the title of the plaintiff 
to one-fifth interest in the lands which were the subject 
matter of the contracts, the title having become irrevocably 
vested in him under sections 2415 and 2426 of the Virginia 
Code. 

The contracts and deeds operated by way of a covenant 
to stand seized for the use of the plaintiff Roller, as to one- 
fifth. The statute of uses of Virginia, chapter 127, section 
2426. converts the possession and livery of seisin of the land 
into the fee simple estate in him and perfects the title. It 
is true that plaintiff. Roller, was not named in the deed to 
the Royal Land Company, or in that to the Atlantic & Ohio 
Railroad Company, but was named in the contract with each, 
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and the contracts prove that he is the owner of one-fifth of 
the land, and is entitled to take under the rescission of the 
two deeds, though not named in either of them, the estate, or 
interest in, or t>cnefit of, the condition respecting the prop¬ 
erty that might he taken by a person under an instrument, 
although he be not a party thereto, just as effectively as if 
he had been named. 

See Va. Code, chap, 127, sec. 2415. 

Moreover, if that deed is not good as a covenant to stand 
seized, it is effective as a grant under the Virginia statute. 

See 2 Minor’s Ins., 4 Ed., p. 827. 

Some operation is always given to a deed. If it cannot 
operate as a deed of lease or release, or a bargain and sale, it 
must operate as a covenant to stand seized. 

See X, 2nd Lomax Dig., p. 257. 


III. 

The Appellant’s Title to the One-fifth Interest Fixed by 

Operation of Estoppel. 

The appellant’s title to one-fifth interest in the lands 
herein is established upon the principle of estoppel, bv reason 
of the recitals in the contracts and deeds executed between 
Emily Hollingsworth, the predecessor in title of the defend¬ 
ant. Mary IT. Murray, and the plaintiff, the Royal Land 
Company, and the Atlantic & Ohio Railroad Company. 

That the defendant, Mary H. Murray, is in privity with 
Emily Hollingsworth appears from the recital in the bill of 
complaint (R., 5): 

“That the plaintiff avers that the original deed 
made by Emily Hollingsworth to him for an un¬ 
divided one-fifth interest in the 10.075 acres lying in 
the County of Pendelton, in the State of West Vir¬ 
ginia, and a deed made by her also to the Royal Land 
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Company of Virginia, and left in the hands of the 
said R. C. McMurtrie, to he delivered to the said 
Royal Land Company of Virginia, or its subsequent 
vendee, upon the payment of the purchase money 
due from it, have all come into the hands of the said 
Mary II. Murray, together with all the correspond¬ 
ence of the said Emily Hollingsworth with the plain¬ 
tiff. and all the papers of every sort which were 
formerly in the hands of R. C. McMurtrie, the attor- 
nev for Emily Hollingsworth, and the said Mary II. 
Murray is a purchaser with notice of every fact con¬ 
nected with the entire business transactions of the 
said Emily Hollingsworth with the plaintiff, and 
with the Koval Land Company of Virginia, John 

F. Miles, the Atlantic A Ohio Railroad Company.” 

* * * 

That the United States of America had knowledge of the 
foregoing appears also from the following recital in said bill 
of complaint (R., 5): 

“That on. to wit, the 13th day of January, 1010, 
the said Marv IT. Murray hv deed dulv executed and 

i/ • • t 

delivered, and placed of record, attempted to convey 
the aforesaid lands to the United States of America. 

. A copy of this deed is filed herewith, made a part 
hereof and is marked plaintiff’s exhibit ‘IT 1. The 
plaintiff further avers that the said United States of 
America, at the time of the attempted conveyance 
aforesaid and the negotiations prior thereto, had 
knowledge of the interest of the plaintiff in the lands 
hereinbefore described and set forth, and the plaintiff 
further avers that he did nothing by waiver, acquies¬ 
cence. contract or otherwise, to surrender to the 
United States his one-fifth interest in the lands set 
forth herein, and he is informed and believes and 
therefore avers that his said one-fifth interest remains 
and is now intact, notwithstanding the attempted 
conveyance of said lands to the United States of 
America by the said Mary IT. Murray, as hereinbe¬ 
fore recited: and the plaintiff further avers that any 
title acquired or to he acquired by the said United 
States of America in the property aforesaid is subject 
to the interest of the plaintiff, as evidenced by the 
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transactions hereinbefore recited between the plaintiff 
and Emily Hoi lihgs worth, and her successor in title, 
Mary II. Murray, to the aforesaid lands.” 

This principle here contended for is abundantly estab¬ 
lished in the case of Morris vs. Wheat, 8 App., D. C., 386-7, 
where the court said: 

“Where a party has solemnly admitted a fact by 
deed under his hand and seal he is estopped not only 
from disputing the deed itself, but every fact which 
it recites. 3 Washburn Real Property (5th ed.), 
100; Stow vs. Wvse, 7 Conn., 214. 

“Such an admission under the seal of the party 
prevents him from disputing the truth of any fact 
which the deed states, for a deed is a solemn act, to 
any part of which the law gives effect as the deliberate 
admission of the maker: it stands to him for truth, 
and in every situation that he may be placed in, to 
him it is true. Douglas vs. Scott, 5 Ohio. 198; 
Trustees, etc., vs. Smith, 118 N. Y., 641. 

“The obligation created by estoppel not only binds 
the party making it, but all persons privy to him, 
those who stand in his situation by act of law, 
and all who take his estate by contract entered into in 
his stead, are subjected to all the consequences that 
accrue to him. It. adheres to the land, is transmitted 
with the estate, it becomes a muniment of title, and 
all who afterwards acquire the title take it subject 
to the burden which the existence of the fact imposes. 
Douglas rs. Scott. 5 Ohio, 198. 

The Virginia authorities are in accord with the principles 
laid down in Morris vs. Wheat, supra. 

“There seems no exception to the rule that the fair 
and voluntary execution of a sealed instrument is 
conclusive against all who seal it of everything ad¬ 
mitted in it.” 

Cox vs. Thomas, 9 Gratt, 312. 

Cordle vs. Burch, 10 Gratt, 480. 

Cecil vs. Early, 10 Gratt, 198. 




“All persons in privity with a party estopped by 
deed are estopped also/' 

Reynolds vs. Cook, 83 Va., 817. 

“A party who has admitted a fact in his deed, is 
estopped not only from disputing the deed but every 
fart which it recites.” 

Anderson vs. Phlegar, 93 Va., 415. 

There can he no doubt that the plaintiff was privy to the 
estate of Emily Hollingsworth, and as such was bound by 
the contract made with the Royal Land Company and with 
the Atlantic & Ohio Railroad Company, and as such privy, 
having knowledge of the recitals, he was just as much Ixmnd 
by these contracts of purchase and the deed passed pursuant 
thereto, as was Emily Hollingsworth, until the Royal Land 
Company and the Atlantic & Ohio Railroad Company, by 
failing to comply with their conditions as to purchase, made 
it possible for the grantor, Emily Hollingsworth, to re-enter, 
which was actually done. Upon this re-entry by her she 
became seized of the same title that she had at the time of 
making the contracts and the deeds, these instruments 
having been forfeited by the said companies when they 
failed to pay the purchase price, as provided therein, as a 
condition precedent to the vesting of the title. 

The recital, however, in these contracts to the effect th<:t 
the plaintiff was entitled to one-fifth of the proceeds of the 
purchase price was just as binding upon the grantor, Emily 
Hollingsworth, as though there had never been a forfeiture 
bv the parties of the second part. 

This principle is illustrated in the case of Blake vs. 
Tucker, 12 Yt., 39. where it was held that: 

“The grantor in a deed and all who claim under 
a deed have been decided to t>e bound by its recitals, 
although they are not precluded from showing that 
the deed is defective and void/’ 

“The same principle applies where the deed is not 
acknowledged.” 

Supervisors vs. Dunn, 27 Gratt., 608. 
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Consequently, as to the plaintiff's one-fifth interest in 
these lands, Emily Hollingsworth, and now her successor in 
title, Mar}’ II. Murray, became seized to his use, not only by 
reason of the operation of the principle of estoppel, hut also 
by reason of sections 2415 and 2420 of the Virginia Code, 
supra. 

It is also to be observed in this connection that the deed 


to the plaintiff (R., 5) of one-litth of the 10,075 acres was 
returned to Emily Hollingsworth for the sole purpose of 
enabling her to carry out her contract with the Royal Land 
Company. This will appear from the plaintiff’s letters (R., 
51, 52), written shortly after said contract, wherein he ex¬ 


plained that he was returning the deed in order (R., 52) 
“that she might rightfully convey * * * to the Royal 

Land Company.” 


Manifestly, therefore, the plaintiff was never divested of 
his title to the one-fifth interest in the 10,075 acres, the deed 
cornering the same back to Emily Hollingsworth never 
having been recorded and never having been used for the 
sole purpose for which it was delivered to her, namely, to 
enable her to give a good title to the Royal Land Company 
so far as he was concerned. 


Apart, therefore, from the interpretation that this court 
may place upon the recitals in the contract with the Royal 
Land Company, and the contract with the Atlantic and Ohio 
Railroad Company, this court, it is respectfully submitted, 
cannot escape the conclusion that the plaintiff, Roller, is 
entitled to be decreed a one-fifth interest in the 10,075 acres, 
and, by consequence, the one-fifth part of the proceeds of the 
sale to the United Suites of America, as represented by that 
part of the entire tract. 

Rut the plaintiff reiterates that, apart from what must be 
considered by this court his conceded right to recover one- 
fifth of the proceeds of the sale of 10,075 acres, he is also 
entitled to recover a one-fifth interest in the proceeds of the 
sale of all of the lands herein, to wit, 43,000 acres—first, by 
reason of the fact that Emily Hollingsworth and her suc- 
4g 
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lessor in title, Mary II. Murray, l*ecame seized of the said 
one-fifth interest in the said 48,000 acres by reason of the 
recitals in the contracts with the Royal Land Company and 
the Atlantic and Ohio Railroad Company, resulting in an 
estoppel, so far as the defendant Mary H. Murray is con¬ 
cerned. to deny the plaintiffs title to a one-fifth interest in 
the entire tract: and, second, because such recital under the 
Virginia Code sections cited, and the authorities herein in 
line with said sections, to the effect that where a champertous 
contract has once been executed, hv the delivery of a deed in 
payment thereof, or otherwise, equity will not come to the 
relief of either party, because both are in pari delict a. 

The conclusion, therefore, irresistibly follows from the 
foregoing that the fund representing the fifth interest of 
the plaintiff of the purchase price of the entire tract being 
in the custody of this court, and the United States of 
America, the purchaser of said tract, having knowledge of 
the entire transaction at the time of the purchase of these 
lands, as well as from the proceedings filed herein, this court 
will have no other alternative than to reverse the decree of 
the court below, and decree that there be paid over to the 
appellant the sum of twenty-eight thousand thirty-nine 
dollars and twenty-eight cents ($28,089.28), representing 
the aforesaid one-fifth interest. 

It is. therefore, respectfully submitted that the decree ot 
the court below should he reversed. 

E. HILTON JACKSON, 

Attorney for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1910. 


No. 2993. 


JOHN E. ROLLER, APPELLANT, 

vs. 

MARY H. MURRAY, WILLIAM G. McADOO, SEC¬ 
RETARY OF THE TREASURY, AND DAVID F. 
HOUSTON, SECRETARY OF AGRICULTURE, 
APPELLEES. 


Brief for Appellee, Mary H. Murray. 


Statement of the Case. 

I his is an appeal from a decree of the ecpiity branch 
of the Supreme Court of the District of Columbia, dis¬ 
missing a bill filed by the appellant February 3, 1910, 
against Mary H. Murray, William G. McAdoo, Secretary 
of the Treasury, and David F. Houston, Secretary of 
Agriculture, to restrain the payment to said Mary H. 
Murray of the sum of $139,939.38, consideration for a 
conveyance by her of certain land in Virginia and West 
Virginia to the United States. 

The bill of complaint (Rec., pp. 1-8) sets forth that on 
May 31, 1875, one Emily Hollingsworth sold to the 
appellant and conveyed to him a one-fifth interest in 
10,075 acres of land in Pendleton County, West Vir¬ 
ginia, part of a tract of 52,757 acres known as the 
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“Hollingsworth Survey/’ lying partly in said Pendleton 
County and partly in Augusta and Rockingham Coun¬ 
ties, Virginia (Rec., p. 2). That said deed remaind in his 
possession until November 10, 1S76, when he returned it 
to said Hollingsworth at her request in order that she 
might sell the entire tract, and that said deed was never 
returned to him. And he charges that, “The effect of 
which proceedings was to leave the plaintiff vested with 
an undivided one-fifth interest in the tract of 10,075 
acres aforesaid.” That November 10, 187(3, said Hollings¬ 
worth entered into a contract with the Royal Land Com¬ 
pany of Virginia, and by contemporaneous deed con¬ 
veyed to it said tract, the consideration being $52,000 
to be paid her and $18,000 to be paid appellant, said 
amounts to be paid on or before May 1, 1877; and upon 
failure in payment, the deed, which was held by the 
attorney of said Hollingsworth, was to be delivered to 
her for cancellation. That of said consideration of 
$70,000 (Rec., p. 3), $52,000 was to be paid to said 
Hollingsworth for her four-fifths of the land, and $13,000 
to appellant for his one-fifth of the land, with $5,000 
additional to him for services rendered said company. 
That November 10, 1877, a contract was entered into 
between said Hollingsworth and one Miles for purchase 
of said tract, under which he became entitled to com¬ 
plete the contract with the Royal Land Company. That 
June 10, 1881, a contract betweeen said Hollingsworth 
and the Atlantic & Ohio Railroad Company was entered 
into for the purchase of said lands at same price as in 
contract with the Royal Land Company, which latter 
contract was “rescinded and abandoned.’* That sub¬ 
sequently one Pool offered to purchase (Rec., p. 4); and 
that on April 1, 1889, said Hollingsworth in considera¬ 
tion of love and affection conveyed said land to appellee, 
Mary H. Murray, who had full knowledge of the rights 
and interests of the appellant in the premises, and agreed 
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to carry out the contracts in regard thereto. The appel¬ 
lant claims (Ree., p. 5) that said contracts and deeds 
vested in him “a right and title to an undivided one-fifth 
interest in said entire survey.” The bill sets forth the 
conveyance to the United States, and charges that the 
United States had full knowedge of his interest in the 
property; that he did nothing to surrender that interest; 
that said interest remained intact notwithstanding the 
conveyance; that any title acquired thereunder is sub¬ 
ject to his fifth interest; that he is entitled to a purchase 
of his interest from him in person by the United States 
at a fair value, that the United States can only pay the 
appellee Murray for her four-fifths of the property; and 
that the purchase of the other fifth should be arranged 
between him and the United States. The bill further 
sets forth (Rec., p. 6) that the appellant, in order to 
assert certain rights supposed to be his in relation to his 
services in recovering said land, filed certain suits in 
\ irginia and West \ irginia, all of which he states were 
decided adversely to him in the highest courts; the 
transcripts of records of said suits being filed as exhibits, 
and prayed to be read as part of the bill; and appellant 
avers (Rec., p. 7) that said suits related only to his rights 
to compensation for services rendered, and were not 
conclusive as to his rights in respect to the relief sought 
in the present proceedings. The prayers are that pay¬ 
ment to defendant Murray be restrained, and (Rec., 

p. 8)— 

“That plaintiff may be decreed to be entitled to 
receive such portion of the aforesaid sum of 
8139,939.38 as will represent a fair value of his 
one-fifth interest in the lands herein.” 

1 he exhibits to the bill, which are made part thereof, 
disclose the real grounds upon which appellant bases his 
claim. It appears that in 1873 he entered into an agree¬ 
ment with Emily Hollingsworth to recover 52,757 





acres of the Hollingsworth Survey, by which he was to 
receive for his services one-fifth of the net proceeds of the 
land recovered. The correspondence in regard to original 
agreement is as follows: 

Letter from McMurtrie, Miss Hollingsworth’s at¬ 
torney, to Roller, January 24, 1873 (Rec., p. 39): 

Dear Sir: I am told my letter has not reached 
you. 

Miss Hollingsworth will agree to give you one- 
fifth of the net proceeds of all lands recovered, 
you paying all expenses <4 the litigation that may 
be necessary for that purpose so that she is re¬ 
quired at no time to pay any money for anything 
connected with the business. 

Yours truly, 

R. C. McMurtrie. 

Letter from Roller to McMurtrie, February 1, 1873 
(Rec., pp. 39-40): 

Dear Sir: I regard your letter of the 24th as a 
substantial acceptance of my terms. 

1 ask two limitations upon the proposition con¬ 
tained in vour letter. 

First. That Miss Hollingsworth shall bear the 
expense of any proceedings that may be neces¬ 
sary in Philadelphia—I will bear all expenses in 
Virginia, connected with the suit, but am not 
willing to pledge myself to any expenses outside 
of the state, because I can’t anticipate the 
amounts of them. 

Second. That my interest in the land shall not 
be sold, unless 1 agree to the price—As your 
letter reads she could sell at any price and I must 
be content with my share of the “net proceeds.’’ 

By net proceeds, 1 presume you mean proceeds 
after deducting expenses of suit and sale. 

Yours truly, 

John E. Roller. 

X. B.—I think my limitations are very reason- 
able ones. 





Letter from McMurtrie to Roller, February 3, 1873 
(Rec., p. 40): 

Dear Sir: I have yours of the 1st and am con¬ 
tent. I did not anticipate right to sell regardless 
of your interests. 

Shall 1 now proceed to get in the legal title 
from Coulter. 

Yours truly, 

R. C. McMurtrie. 

On May 31, 1875, the appellant wrote Miss Hollings¬ 
worth (Rec., p. 50) that she had an undisputed title to 
10,0/5 a< i os of land, and added: 44 In this of course I own 
my one-fifth under our contract;” and “I enclose a deed 
for my one-fifth, please sign and acknowledge.” And on 
June 3, 1875, he wrote: (Rec., p. 51) “As to the deed 
which I enclose to \ou, you will find that it is in exact 
accordance with Mr. McMurtrie’s offer to me by letter 
of January 24, 1873, and my letter of acceptance, 
February 1, 1873.” Also, “I agree with you in thinking 
there ought to be a regular contract in writing between 
us signed and acknowledged and will prepare one if you 
wish it.” This contract (Rec., p. 40), made July 10, 
1875, provided that the appellant was to recover 52’000 
acres of land, the expenses of litigation and sale to be 
paid out of proceeds of land recovered. “Emily Hollings¬ 
worth is to be at no time required to pay any money for 
anything connected with the litigation in Virginia,” 
expenses paid by appellant to be reimbursed out of 
proceeds of land recovered. Emily Hollingsworth to 
convey to appellant one-fifth of land recovered, he to 
bear his proportion of expenses of litigation. This con- 
t 1 act shows that at that time some 20,575 acres had 
actually been recovered. December 30, 1870, appellant 
wrote (Rec., p. 51) that the deed to the Royal Land Co- 
panv excluded every acre which had been conveyed to 
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others by Miss Hollingsworth except the fifth interest 
in 10,075 acres conveyed to him, and adds (Rec., p. 52): 

“In 1875 she conveyed me one-fifth of the 
10,075 acres being part of the tract lying in West 
Virginia. This deed I think 1 never had recorded 
anywhere, but I can not lay my hands upon it 
today, in the pressure of business. Out of pre¬ 
caution, therefore, I sign and acknowledge a deed 
to her for this interest, so that she may r'ghtfully 
convey it together with all her remaining interests 
to the Royal Land Co. ... If my deed here- 
with enclosed sets this matter all straight 1 can give 
you the strongest assurance that the deed from 
Miss H. to tlie company excludes everything 
else conveyed away bv her to others.” 

January 1, 1877, he wrote (Rec., p. 52): 

“Since writing the enclosed letter, I have found 
time to examine my papers for the deed to which 
I refer. I enclose it herewith to be surrendered to 
Miss II. 1 can now give the assurance you desire.’* 

The relations between the appellant and Mrs. Murray 
having become strained, Mrs. Murray wrote him May 
25, 1901, in reply to a letter from him, as follows (Rec., 
pp. 54-55): 

“Dear Sir: 1 have your letter of the 7th en¬ 
closing copies of three Bills in Chancery with 
which it appears I am threatened in the event 
of my declining to submit to the terms proposed 
by you in your letter. An earlier reply to your 
letter has been delayed by my absence from 
home. 

“It is true that I have heretofore paid to you 
from the process of the sale of my land, a certain 
percentage of the amounts received by me, but, 
as you are well aware, this has been done alto¬ 
gether as the result of your repeated assurances to 
me that you had a valid contract with Miss Hol¬ 
lingsworth, from whom I acquired title to the 





lands, under which she was bound to pay you 
one-fifth of the proceeds of the sale of the lands. 
I ntil the receipt of your letter in which you re¬ 
cite the terms, and disclose to me the true char¬ 
acter of this contract, I had never been correctly 
informed as to either its character or its terms. 
Now that I am informed by you of the real 
grounds upon which your pretensions rest and 
perceive from your disclosures that such grounds 
can not support your claims, I distinctly disavow 
all and any liability whatever to you, upon the 
basis of your alleged contract, and I leave you 
to take such course as you may see proper for the 
establishment and the enforcement of your 
claims. 

Very respectfully yours, 

Mary H. Murray.” 

^ And on June 18,1901, wrote him as follows (Rec., pp. 

55-56): 

“Dear Sir: Yours of the 11th received and I 
ha\ c lefened the whole matter to my attorney 
Major Holmes Conrad from whom you will 

doubtless hear when the proper time arrives for 
doing so. 

Yours truly, 

Mary H. Murray.” 


In the thirteenth paragraph of the bill filed herein 
appellant sets forth that he filed two suits in Virginia 
and one in West Virginia, to assert certain rights sup¬ 
posed to be his in relation to his services rendered in re¬ 
covering the land, and Exhibit “C,” “D” and “E” to 
the bill are the records of said suits. 

The first of said suits instituted in Virginia was a bill 
to recover one-fifth of the proceeds from sale by Mrs. 
Murray to one Wheelock (Rec., p. 33). There was also 
an Amended Bill (Record, p. 36), and a Supplemental 
I ill (Record, p. 40). In this proceeding appellant set 
torth the agreement of 1873 as the basis of his claim. The 




conveyance to Mrs. Murray and her recognition of his 
claim under contract. His consent to sale to Wheelock 
on condition that he receive one-fifth of the cash pay¬ 
ment, and his receipt of same. The supplemental bill 
sets forth the agreement of 1875, the deed to him of 
10.075 acres and his surrender of same, and contract 
with and deed to Royal Land Company. The prayer is 
that the lien for the deferred payments by Wheelock 
(which had been released) be reinstated and that he be 
decreed to be entitled to one-fifth thereof. All the bills 
claimed one-fifth of the purchase money under the con¬ 
tracts. The court held (Rec., p. 00) the agreement of 
1873 to be champertous, and that the contract of 1875 
was not a new contract, but was intended as a reduction 
in writing of the original agreement. Rill dismissed 
(Rec., p. OS), and on appeal affirmed by Supreme Court 
of Appeals of Virginia. 

The second of said suits was also in Virginia, and the 
amended bills (Rec., pp. 09, 84, 87, and 89) set forth 
agreement of 1873, conveyance to Mrs. Murray and 
sale to Wheelock. Claims that appellant is entitled to 
one-fifth of the purchase money, and that 823,400 is due 
him for services, and prays for a decree in his favor for 
that amount in satisfaction of the indebtedness due him. 
Bill dismissed (Rec., pp. 101-102) and on appeal decree 
affirmed by Supreme Court of Appeals of \ irginia. 

The third suit was in West Virginia (Rec., pp. 102- 
115), the grounds for relief being same as in Virginia 
cases. Decree (Rec., pp. 132-133) that matter had been 
fully considered in Virginia cases and was res ad judicata, 
which decree was on appeal affirmed by Supreme Court 
of Appeals of West Virginia. 

By order (Rec., pp. 28-29) of February 18, 1916, the 
bill was dismissed as to the Secretary of the Treasury; 
the Secretary of Agriculture was authorized to pay 
8111,900 to the appellee Murray; the balance 828,039.38 





9 


to remain in custody and control of Secretary of Agri¬ 
culture pending a final judgment. 

The appellee Mary H. Murray (Rec., pp. 29-30) 
moved to dismiss the hill on the following grounds: 

(1) 1 he Bill of Complaint and the exhibits and records 
referred to and made part thereof show that the alleged 
cause of action grows out of illegal and champertous 
agreements and not enforceable in law. 

(2) The bill and the exhibits and records referred to 
and made a part thereof show that the alleged claim of 
the plaintiff is res adjudicata. 

(3) 1 he bill and the exhibits and records referred to 
and made a part thereof show that the alleged claim is 
barred by the statute of limitations. 

(4) there is no such cause of action set up in the bill 
and the exhibits and records referred to and made a 
part thereof as entitles the plaint iff to equitable relief 
in this court, or to give this honorable court jurisdiction 
in the premises. 

The cause came before the court for hearing on the 
above motion. The opinion of the court (Rec., p. 30) 
filed May 18, 1910, declared ‘‘the contract and deed 
under which the plaintiff’s claims are tainted with 
champerty, thereby disabling the plaintiff from main¬ 
taining any action or proceeding to enforce any claim 
in connection therewith.” Also that the matter was res 
adjudicata. And a decree was entered (Rec., pp. 30-31) 
dismissing the bill and ordering that the money retained 
by the Secretary of Agriculture be paid to Mary H. 
Murray. 


Points and Authorities. 

There is no such case set up by the bill of complaint 
and exhibits thereto as would entitle the appellant to the 
relief by him prayed. 
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In the hearing of this case the whole record as disclosed 
I)v the hill and exhibits thereto, rather than selected por- 
tions, should he considered by the court. 


I. 

If the appellant has no title to the property in question 
under the deed and contracts set forth, he has set up no 
t itle for relief. 

He certainly has no legal title vested in him. In sup¬ 
port of his claim he sets up that the undivided one-fifth 
interest in 10,075 acres, part of a certain tract, was con¬ 
veyed to him by Miss Hollingsworth, and that the deed 
remained in his possession unrecorded for some time, and 
was returned to the grantor in order that she might make 
a contract for sale of the entire tract. He also sets forth 
certain contracts for sale of the entire property, which he 
further states were rescinded and abandoned. He 
claims as the result of such negotiations and deed, and 
redelivery to grantor, there was vested in him a right and 
title to an undivided one-fifth interest in the entire 
tract, and that such interest was outstanding in him at 
time of sale, notwithstanding the deed to the l nited 
States. 

The records show that Miss Hollingsworth did not 
sell the interest to him as alleged, but executed the 
deed of May 31, 1875, at his request; and it will be noted 
that the deed was obtained in consequence of misrepre¬ 
sentations made by the appellant and his assurance to 
her that it was in exact accordance with the contract 
existing between them, whereas in fact the contract pro¬ 
vided for an interest in the proceeds of sale and not an 
interest in the land. The record further shows that this 
deed was returned to her, not at her request, but volun¬ 
tarily in order that a contract for the entire tract might 
* 

be made. And it further appears that appellant volun¬ 
tarily executed and delivered to Miss Hollingsworth a 





deed reconveying the interest vested in him by the 
deed referred to, in order that the title to the entire 
tract might vest in her, as he emphatically declared would 
be the result of his deed. As the first deed, by his own 
showing, was returned to Miss Hollingsworth, and the 
interest thereby conveyed also reconveyed to her; and 
as the contracts referred to were abrogated and aban¬ 
doned: neither the deed nor the contracts can be relied 
on by the appellant to vest a legal title in him to any of 
the land sold and conveyed to the L nited States. 

I he contention of the appellant in his brief that the 
contract between Miss Hollingsworth and the Royal 
Land ( ompany, taken in connection with the deed to 



the entire tract is untenable. Admitting for the sake of 
argument that this was originally the effect of said 
contract and deed, can it be contended, in view of the 
reconveyance to Miss Hollingsworth of all interest of 
the appellant, and the termination of the contract by its 
own limitations for noncompliance with its terms, and 
the acknowledgment of appellant that the contract 
had been rescinded and abandoned, that a title to an 
interest in the entire tractor in the 10,075 acres is still 
vested in him? And his second contention is equally 
untenable; that under the provisions of the Code of 
Virginia he is vested with title. If under the cited pro¬ 
visions he might have maintained an action on the 
contract referred to in his own name, had said contract 
been carried into effect in compliance with its require¬ 
ments, suiely (he provisions of the Code no longer apply 
when the contract terminated by its own provisions, 
with the recognition of the appellant that it had been 
lescinded and abandoned, and his reconveyance by the 
solemn act of a deed of all interest vested in him. It is 
too late to rely upon the provisions of the Code, as the 
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deed to him had accomplished what the Code pro¬ 
vided for, and he voluntarily has devested himself of the 
interest thus give 1 him. 

But if a legal title to the lands claimed was vested in 
him. and remained in him intact, as he seems to claim, 
notwithstanding the conveyance to the United States, 
then the deed from Mrs. Murray in no way injured him, 
and he has shown no grounds for relief, as his interest is 
still vested in him. 

II. 

Nor has he any equitable interest in the lands or in 
the funds arising from sale of same to the l nited States. 

The contracts and the deed referred to in his bill and 
from which his alleged claim arises, and upon which it 
must depend, are champertous and not enforceable in 
law or equity. 

These contracts are set forth in the statement of the 
case above, and were referred to and made part of the 
appellant's bill. They show that the employment of the 
appellant was under an agreement in every way obnox¬ 
ious to the law against champerty. It was an agreement 
between an attornev and client that the attorney was 
to render certain services; to institute and conduct cer¬ 
tain litigation, at his own expense; without any cost to 
the client, and that as compensation he was to receive 
one-fifth of the net proceeds of all land recovered. It 
there could possibly be a champertous agreement, the 
one shown by the record answers the definition given 
by the authorities. 

It is seldom, in the consideration of a cause, that wo 
have the benefit of the opinion of other courts on the 
identical case before us. In the present cause, however, 
we have this condition. 

All the papers, contracts and agreements now under 
consideration have been passed upon by the courts oi 


% 
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Virginia. In Roller vs. Murray, filed in the Circuit 
Court of Rockingham County, Virginia, the same parties 
were before the court in that State, on a bill filed by Roller 
against Mrs. Murray, to enforce a claim to a one-fifth 
interest in the proceeds from sale of certain lands, being 
part of the property involved in the present proceedings. 
His claim was based upon the very agreements, contracts 
and deed upon which the claim now sought to be en¬ 
forced is founded. One of the defenses in that case was, 
as here, that the agreements between the parties were 
champertous and not enforceable. The Circuit Court 
sustained the contention of the defendant Murray and 
dismissed the bill. An appeal was taken to the Supreme 
Court of Appeals of Virginia, and the judgment of the 
Circuit Court was affirmed. 

In giving the opinion the Supreme Court of Appeals 
says (107 Va., 528, 529): 

. . the judge of the circuit court filed two 

opinions, which deal with the subject in a manner 
so satisfactory that we feel that we can not do 
better than to adopt them, making only slight 
verbal changes/’ 

The court then quotes from the decision of the Circuit 
Court setting forth the facts of the case, and adopts the 
definition of champerty made in the case of Nichels vs. 
Kane, 82 Va., 309, as follows (page 531): 

“Champerty may be defined to be a bargain 
with the plaintiff or defendant in a suit for a por¬ 
tion of the land or other matters sued for, in case 
of a successful termination of the suit, which the 
champertor undertakes to carry on at his own 
expense; and champerty avoids the contracts 
into which it enters/’ 

And after reviewing the very letters and agreements 
depended upon here, the court says (page 533): 

“These letters evidence the consummation of 
a contract, which, it is alleged, was authorized 
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and approved by Miss Hollingsworth. The con¬ 
tract effected by them fulfills completely the 
definition of champerty, and falls under the pro¬ 
hibition of the law.” 


The whole case of the plaintiff is so fully set forth in 
the above referred to decision, and the reasoning and 
findings of the court are so logical and in such full accord 
with the well-recognized law on the subject of champer- 
tous undertakings, that we might almost submit our 
case with confidence on the decision therein rendered. And 
we beg its examination and consideration by this honor¬ 
able court. 

Nor is the above the only occasion upon which the 
highest court of Virginia has passed upon the legality 
of the agreement growing out of the exhibits offered and 
depended upon by the plaintiff in the present cause. 

The appellant herein filed a second suit in the Circuit 
C ourt of Rockingham County, Virginia, being an 
attachment in equity to subject the estate of the defend¬ 
ant, Mrs. Murray, to the satisfaction of a claim alleged 
to be due him for services rendered as attorney. In 
support of this claim the plaintiff introduced the very 
exhibits depended upon in his former suit, and depended 
upon in his present case. The Circuit Court held the 
agreement as champertous and void, and dismissed 
the bill. From this judgment appeal was taken, and the 
Supreme Court of Appeals affirmed the finding of the 
Circuit Court. The case is reported in 112 Va., 780. The 
court says (page 781): 

“The contract was held to be contrary to public 
policy and void, because it was an agreement by 
an attorney to undertake and carry on litigation 
at his own risk, or without costs to his client, for 
a share of the recovery/* 




The court then proceeds to pass upon the case before 
it, reviewing the letters, etc., here, and says (page 784): 

“A champertous agreement being unlawful, it 
would seem clear that compensation for services 
rendered under it could not be recovered upon a 
quantum meruit and more than upon the agree¬ 
ment itself without overturning the very founda¬ 
tions upon which the rule refusing to enforce un¬ 
lawful agreements is based. Of what value would 
the rule be if the courts permit that to be done by 
indirection which they refuse to allow to be done 
directly? . . . How would any such result up¬ 

hold the policy of the law, deter others from enter¬ 
ing into similar contracts, or promote the public 
good?” 

And on page 78(3, adds: 

“In the case under consideration, what the 
attorney undertook to do, viz, to carry on the 
litigation at his own risk or without costs to his 
client, was in itself illegal, and it was upon that 
ground that the contract was held to be champer¬ 
tous.“ 


By the plaintiff s own showing his claim in the case 
now under consideration grows out of an agreement clearly 
champertous, and should for that reason fail. He cer¬ 
tainly can not by a juggling of words, changing the form 
of his suit, recover by indirection what he could not re¬ 
cover by direct suit upon his champertous undertaking. 
The Virginia court expressed in no uncertain terms the 
character of the claim when made in that court—terms 
which equally apply to the claim in this court. For, while 
the language used in the bill herein filed may seem to 
present a slightly different case from either of those prose¬ 
cuted in the Virginia courts, the difference is only in form 
and in the mode of statement, and not in fact. Thev all 
grow out of the letters and agreements set forth here as 





exhibits. It is true he declares in the third paragraph of 
his bill (Rec., p. 2)— 

“That by deed dated the 31st day of May, 
1875, Emily Hollingsworth of the city of Phila¬ 
delphia, sold to plaintiff and signed, acknowledged 
and delivered to plaintiff a deed conveying to 
him a one-fifth interest in a tract of 10,075 acres 

h # yj 

/mg . . . 

being a part of the property involved in the present suit. 
Rut his exhibits show that the deed referred to was not a 
conveyance of property sold to him, as he has repre¬ 
sented to the court, but that the deed was delivered to 
him in part consummation of the champertous agree¬ 
ment and contract into which he had entered. For in 
his letter of June 3, 1875, to Miss Hollingsworth, he 
says (Rec., p. 51): 

“As to the deed which I enclose you, you will 
find that it is in exact accordance with Mr. 
McMultrie’s offer to me of Jan. 24, 1873, and 
my letter of acceptance Feb. 1, 1873. If the 
deed I enclose is not in accordance with our 
understanding, then I have misunderstood it. ,f 

The deed to which he refers as enclosed is the deed now 
depended upon to maintain his cause. It grows out of 
and is a part of the champertous contract and is tainted 
by its illegality, and no misstatement as to what it 
represents, or as to existing facts, when such misrepresen¬ 
tation is so apparent upon its face, should deceive the 
court. Indeed, stripped of all the verbiage of the bill, it is 
clear that the claim now before the court is but an effort 
to secure for the plaintiff money for services by him 
alleged to have been rendered for the defendant: serv¬ 
ices rendered if at all under an agreement, void and un¬ 
enforceable because in direct violation of well-recognized 
rules of public policy. 

If it be claimed that the only matter before the court 
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is the deed of May 31, 1875, and the contracts referred to, 
and that it is not necessary to consider the other papers 
showing the consideration out of which they originated, 
we have only to reply that the appellant has made the 
other papers part of his case; he has referred to and asked 
that they be taken as part of his bill, and they can not be 
separated therefrom. He can not, by alleging that th? 
property referred to in that deed was sold to him, shut 
out the real facts in connection with the delivery of the 
same. For, as this court said in the case of Johnson vs. 
Van Wyck, 4 App. D. C., 294 (320): 

“There is no form of words, however artfully 
introduced or omitted, which can prevent courts 
of law and equity from investigating the truth of 
the transaction.’ 1 

The deed is but a part of the whole transaction, and 
can not be segregated from it and considered alone. 

In the case of McMullen vs. Hoffman, 174 U. S., 639, 
the court declared that a plaintiff can not be permitted to 
make out his cause of action by referring to only one 
portion of the contract upon which he proposes to found 
his right of action, but that the whole of the contract 
must come in, and referring to Borden vs. Hodgson, 6 
T. R., 405, 408, says (p. 656): 

“In the first of the above cases the plaintiff 
sought to maintain his action by referring to 
that part of the contract which was not illegal, and 
to ask a recovery upon that alone. Lord Kenyon, 
Chief Justice, observed that it seemed to be 
admitted by counsel for plaintiff, ‘That if 
the whole case were disclosed to the court there 
was no foundation for the demand. They say to 
the court, “Suffer us to garble the case, to sup¬ 
press such parts of the transactions as we please, 
and to impose that mutilated state of it on the 
court as the true and genuine transaction, and 
then we can disclose such case as will enable our 
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clients to recover in a court of law.” Such is the 
substance of this day’s argument. It is a maxim 
in our law that a plaintiff must show that he 
stands on fair ground when he calls on a court 
of justice to administer relief to him.’ ” 

Our own courts have given opinions upon such agree¬ 
ments as that before us in no uncertain words. The 
Supreme Court of the District of Columbia, this court, 
and the Supreme Court of the United States have given 
like expressions. 

In Stanton rs. Haskins, 1 McArthur, 558, the court 
had under consideration an agreement entered into be¬ 
tween client and attorney under the terms of which 

* 

the latter was to institute suit and upon recovery he was 

to receive one-third of the land recovered. In a suit bv 

% 

him instituted to enforce a convey ance of one-third of the 

% 

land recovered, the court affirmed the finding of the 
lower court in dismissing the bill, saying (page 502- 
referring to the law of champerty): 

“It was the law in Maryland in 1801, and has 

never been abrogated in this jurisdiction. We 

must, therefore, hold that, with the qualifications 

established by modern decisions, the principle 

prevails in this District. That the contract here. 

so far as relates to the land in controversy, is 

affected by champerty at common law, no one 

can doubt; and, notwithstanding the law is 

rendered more rational bv modern decisions, vet 

% 

no court of equity has gone to the length of 
enforcing the specific performance of an agree¬ 
ment for part of the lands in dispute. While the 
principle of champerty remains a substantive 
part of our law, it is clearly our duty to enforce it.' 


i 

♦ 


In Johnson vs. Van Wyck, 4 App. I). (’., 21)4, a deed 
was offered in evidence to support alleged title. This 
deed showed the existence of certain agreements as 
consideration therefor, amongst others that the prop- 
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erty was taken by the grantee upon certain trusts, by 
which he undertook to recover the property for one-half 
of the recovery, in consideration of which he covenanted 
to institute and maintain necessary suits at his own 
own expense. The case is as nearly similar to the case 
before us as can well be. The court, after declaring the 
law of this jurisdiction to be opposed to champertous 
contracts, says (page 319): 

“We have heard of no case, however, where 
such contracts have been enforced when they con¬ 
tained a covenant by the attorney to prosecute 
the cause at his own cost.” 

And again (page 320): 

“As we have seen above, champerty was re¬ 
garded as an offense at common law before the 
statutes were adopted, and as a thing malum in se. 
From the earliest times the courts have declared 
contracts void because opposed to public policy. 

. All contracts or agreements which have for 
their object anything which is repugnant to jus¬ 
tice, or against the general policy of the common 
law, or contrary to the provisions of any statute, 
are void, and whenever a contract or agreement is 
entered into with a view to contravene any of these 
general principles, there is no form of words, 
however artfully introduced or omitted, which 
can prevent courts of law and equity from 
investigating the truth of the transaction; for 
ex turpi contractu actio non oritur , is a rule both 
in law and in equity.” 

It needs but slight “investigation” to show the truth 
of the present transaction and to expose the fact that it 
arises out of and is based upon an agreement, contract 
and deed tainted with champerty, illegal and void, and 
unenforceable in a court of equity. 

1 his court also passed upon the question of champer¬ 
tous undertakings in Peck vs. Heurich, (j App. D. C\, 
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273, involving the validity of a deed reciting an agree¬ 
ment for the conduct of litigation by an attorney in the 
name of himself and his cotrustee to recover land con¬ 
veyed to him, in consideration of which he was to receive 
one-third of the proceeds of the land recovered after 
paving all costs and expenses. The court says (page 
283): 

“In the case before us, it seems to us that the 
attorney did all the things which are in these 
authorities enumerated as champertous. He 
agreed to pay the costs of litigation; he agreed 
to take as his compensation a part of the land 
which was the subject of the suit, or a part of 
the proceeds of sale of it, which amounts to the 
same thing; and his compensation was not a 
fixed sum of money, payable out of the pro¬ 
ceeds of sale, but a contingent share of the very 
thing to be recovered or of the money that might 
be received by way of settlement or compromise. 
. . . If this be not champerty, we fail to see 

wherein there can be champerty. 


t 


If the court had been passing upon the present case, 
as it appears by the bill and exhibits, their words could 
not have fitted better existing conditions. 

The Supreme Court of the United States reviewed this 
case on appeal and affirmed the judgment below, unani¬ 
mously, saying (107 U. S., 024, 630): 

“But according to the common law, as gener¬ 
ally recognized in the United States, wherever it 
has not been modified by statute, and certainly 
as prevailing in the District of Columbia, an 
agreement by an attorney at law to prosecute 
at his own expense a suit to recover land in which 
he personally has and claims no title or interest, 
present or contingent, in consideration of receiv¬ 
ing a certain portion of what he may recover, is 
contrary to public policy, unlawful and void, as 
tending to stir up baseless litigation.” 




And the court further says, adopting the language of 
this court (page 032): 

“We must regard an agreement by an attorney 
to undertake the conduct of a litigation on his 
own account, to pay the costs and expenses 
thereof, and to receive as his compensation a 
portion of the proceeds of the recovery, or of the 
thing in dispute, as obnoxious to the law against 
champerty.” 

In view of the facts before the court; in view of the 
indisputable evidence that the deed and the agreements, 
upon which alone the plaintiff can base any claim aic 
champertous, illegal and void; and in view of the uni¬ 
form doctrine of the courts of this jurisdiction, and of 
the Supreme Court of the United States, will this court 
aid the appellant to derive benefit from such an illegal 
and void contract, or upon any instrument growing 
out of and tainted thereby? Will the court not say to 
the appellant, in the language of the Supreme Court of 
the United States in McMullen vs. Hoffman, 174 U. S.. 
039, 054: 

“The authorities from the earliest time to the 
present unanimously hold that no court will lend 
its assistance in any way towards carrying out 
the terms of an illegal contract. In case any action 
is brought in which it is necessary to prove the 
illegal contract in order to maintain the action, 
courts will not enforce it, nor will they enforce 
any alleged rights directly springing from such 
contract. In cases of this kind the maxim is 
Potior cst conditio dcfendentisP 

Can the appellant invoke the aid of this court in such 
a case as presented? A case in which to maintain his 
action he exhibits and depends upon illegal contracts 
and undertakings, and in which his alleged rights directly 
spring from such contracts and agreements? 
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The appellant seeks to avoid the bar of champerty 
by claiming that Mrs. Murray is estopped from present¬ 
ing that defense by the recitals of the contract between 
M iss Hollingsworth and the Royal Land Company 
and the deed to him for one-fifth interest in part of the 
lands involved. 

It might, perhaps, be admitted, had the terms of the 
contract been executed, and had the appellant remained 
in possession of the deed delivered to him, and had he 
not made a return and redeliverv of that deed to Miss 
Hollingsworth, and had he not delivered to her a deed 
reconveying all interest vested in him thereby, that a 
suit by Miss Hollingsworth or by Mrs. Murray, her 
privy, to cancel the said deed and devest the appellant 
of the interest by it vested in him. on the ground that it 
had been based upon a ehampertous agreement, might 
have been defeated on the ground that the agreement 
between the parties had been executed and consummated 
according to its terms; and that the delivery of the deed 
to him could not be inquired into, or the question of 
champerty be raised. It might be that under such cir¬ 
cumstances no relief would be granted the plaintiff 
in such proceedings, on the ground of estoppel. But that 
is not the case before us. There is no executed contract; 
there is no deed in possession of the appellant; there is 
no legal title vested in him. He seeks under such con¬ 
ditions the assistance of the court, to aid him in secur¬ 
ing the benefit of an unexecuted contract; a rescinded 
contract, by his admissions and allegations; an unre¬ 
corded deed, redelivered by him to the grantor; and a 
voluntary conveyance of any title he may have been 
vested with under that deed back to the grantor. And 
while so doing lays before the court in his bill of comphvnt 
and in the exhibits made part thereof, all the facts and 
circumstances in connection with the making of that 
contract, and the reason and consideration for the same; 




the execution of the deed to him, and its consideration, 
showing that instead of the latter being for lands sold 
to him, as he has inadvertently or intentionally stated 
in his bill of complaint, it was given as part considera¬ 
tion for services rendered by him under an illegal and 
champertous agreement; so declared by the courts of 
which he was and is an officer, in suits by him instituted 
for the very purpose now sought to be accomplished* 
Is this court to be asked to close its eyes to these facts? 
Is this court to be asked to forget that the whole 
transaction grows out of illegal conduct on the part of 
the appellant, and to help him to obtain the benefit of 
such illegal conduct by selecting but a portion of the 
circumstances and conditions of the transaction, shutting 
its eyes to everything else? Before the appellant can 
invoke the aid of this court with hope of success he must 
come in with clean hands. He can not say to the court, 
it is true that the whole interest I seek to secure is 
tainted with champerty and illegality, but you must 
lose sight of that, and award me what I seek, even 
though to do so would necessitate the violation of well- 
recognized principles of law and equity. 

We must submit that the lower court committed no 
error in dismissing the bill because of the champertous 
character out of which the appellant’s claim raises. 


The court below dismissed the bill of the appellant 
on the additional ground that the case presented was 
matter res adjudicata. 

The appellant files as exhibits and makes part of his 
bill the records of certain cases by him instituted against 
Mrs. Murray in the States of Virginia and West Vir¬ 
ginia. It is claimed by appellee that an examination of 
these exhibits shows that the very issue here presented 
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was presented in those cases, was passed upon, and the 

suits tiled bv him dismissed. 

% 

Exhibit “C" shows that the plaintiff in this case 
sought to recover a one-fifth interest in the proceeds of 
said lands, relying upon the agreement of 1873; the deed 
to an interest in 10,075 acres; the contract of 1875, and 
the contract with the Royal Land Company; and that 
this case was dismissed by the court on the grounds of 
champerty. 

Exhibit “I)*’ shows that the plaintiff in that suit sought 
to recover on a quantum meruit for services rendered in 
recovery of the lands involved, and relied upon the 
same grounds as in the former suit. This ease was also 
dismissed on the ground that the services rendered arose 
out of a champertous agreement. 

Exhibit “E" shows that in that suit the appellant 
sought to recover on the very same grounds as in the 
former cases, and the case was dismissed on the ground 
of res adjudicata . 

In all of these cases every possible claim of the plaintiff 
was considered; the agreement of 1873; the deed of 
interest in the 10,075 acres; the contract with the Koval 


Land Company, and the charge that the deed to Mrs. 
Murray was coupled with conditions in favor of the 
appellant; that the grantee agreed to be bound by con¬ 
tract between him and Miss Hollingsworth, and thereby 
became trustee for him. As above shown, all his con¬ 


tentions were denied, on the ground of champerty and 
as res ad judicata. The judgment of the equity court in 
the present case in dismissing the bill filed on the ground 
of res adjudieata was correct, and no error was com¬ 
mitted therebv. 


The case before this court presents practically the same 
issues tried in all the litigation referred to and made by 
the appellant part of his bill of complaint. If we turn 
to the prayers of the respective suits we find that they 
all ask for virtually the same relief. 
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In Roller vs. Murray, instituted in the Circuit Court of 
Rockingham County, Virginia, the prayer to the bill is 
(Rec., p. 36): 

“That the right of your complainant to one- 
fifth of the deferred purchase money due from 
George A. Wheeloek under the deed of trust of 
January 23, 1893, may be decreed to him.” 

In the amended bill in the above cause, the prayer 
reads (Rec., p. 39): 

“That the right of your complainant to one- 
fifth of said purchase money due from George A. 
Wheeloek under the deed of trust of January 
23, 1893, may be decreed to him.” 

In tlie cause of Roller vs. Murray, filed in the Circuit 
Court of Pendleton County, West Virginia, the prayer 
is (Rec., p. 106): 

“That the right of your complainant to one- 
fifth of the purchase money due from George A. 
Wheeloek under the deed of trust of January 23, 
1893, may be decreed to him.” 

And in the present bill the prayer is (Rec., p. 8): 

“That the plaintiff may be decreed to be en¬ 
titled to receive such portion of the aforesaid sum 
of 8139,939.38 as will represent a fair value of his 
one-fifth interest in the lands herein.” 

Thus it will be seen that the litigation instituted by 
the appellant has been to enforce an alleged claim for a 
one-fifth interest in the lands named, or in the proceeds 
arising from sale of the same. All of which claims of a 
one-fifth interest having been determined against him* 
And we have the same claim presented in the case now 
at issue. 

The case of Roller vs. Murray, instituted in West 
Virginia was reviewed by the Supreme Court of Appeals 
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of W est Virginia, 71 W. Ya., 101. In that case it was con¬ 
tended that as the lands involved in that suit were 


situated in West Virginia a decision of the courts of 
Virginia could not he regarded as res ad judicata. The 
court disposes of that contention, saying (page 109): 


“Assuming . . . the purpose of the present 

suit to affect only lands in West Virginia, so that 
the lands to be affected are different, the causes of 
action are not wholly different, for they grow 
out of the same transaction and the basis of the 
right in each ease is the same contract. In order 
to charge the Virginia lands, it was necessary to 
establish that contract. To charge tie lands in 
this State it is requisite to establish the same 
contract. The validity of the contract was directly 
in issue in the Virginia court between the persons 
who are parties to this suit and the question of its 
its validity actually decided. . . . That decision 
obviously and necessarily settles and determines 
that question in the State of Virginia and pre¬ 
cludes any subsequent trial of it there between 
the same parties to any other litigation in which it 
may be material, no matter what the form of 
action or character or measure of relief sought.” 


And again, on page 171, the court says: 

“It is also urged that the bills in this case make 
out one different in some respects from that pre¬ 
sented in the Virginia court. However, that may 
be, the vital question settled between those parties 
in the Virginia decision must be reopened here in 
order to afford the plaintiff any relief. Mrs. 
Murray was his antagonist there as she is here 
. . . and all the substantial matters alleged 

in these bills were set up in the former suit.” 


We have quoted at some length from the opinion of 
the case in W r est Virginia, as it is in our opinion unan¬ 
swerable and applies with equal force and logic to the 
case here presented. With the records before us there 
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can be no question as to the fact that the subject-matter 
in the suits in the cases in Virginia and in West Virginia 
are precisely the same as presented in the present case. 
That the parties litigant were the same; that the courts 
in which they were tried were clothed with full jurisdic¬ 
tion to hear and determine the matter; and that the 
parties were properly before those tribunals, ("an there 
be any doubt of the fact that the judgments in those 
cases are res adjudicata , in view of the uniform decisions 
of the highest courts of our land? 

In insurance Co. vs. Harris, 97 U. S., 331 (336), the 
court, passing on the effect of a former suit and judgment, 
says: 

“When the final judgment was rendered it 
closed the controversy, and after that the person 
assured by the policies could not have maintained 
a suit on them in that State, in the same or any 
other court; and if not, he can not now in any 
other State of the Union. This is settled by the 
Act of Congress of May 26, 1790, which declares 
that the records and judicial proceedings of the 
courts of any State, when authenticated, shall 
have such faith and credit given them in every 
court within the United States as they have by 
law or usage in the courts of the State from whence 
they are taken. The meaning of this is, that when 
a judgment or decree has been given in one State 
by a court having jurisdiction of the parties 
and the subject, it has the same force and effect 
when pleaded or offered in evidence in the courts 
of any other State.” 

In Christmas vs. Russell, 5 Wall., 290, the Supreme 
Court declares (page 302): 

“Where the jurisdiction has attached the judg¬ 
ment is conclusive for all purposes, and is not open 
to any inquiry upon its merits. If a judgment is 
conclusive in the State where it was pronounced, 
it is equally conclusive everywhere in the courts 
of the United States.” 
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And the court continues, referring to the case before 
that tribunal (page 302): 

‘‘Beyond all doubt the judgment was valid in 
Kentucky and conclusive between the parties 
in all her tribunals. Such was the decision of the 
highest court in the State, and it was undoubtedly 
correct, and if so, it is not competent for any other 
State to authorize its courts to open the merits 
and review the cause, much less to enact that such 
a judgment shall not receive the same faith and 
credit it had in the State courts from which it was 
taken.” 


And, on page 305, the court says: 

“Subject to these qualifications*' (the right to 
attack the judgment on grounds of jurisdiction 
or want of proper service) “the judgment of a 
State court is conclusive in the courts of all other 
States, wherever the same matter is brought in 
controversy. Established rule is, that so long as 
the judgment remains in force it is of itself con¬ 
clusive of the right of the plaintiff to the thing 
adjudged in his favor, and gives him a right to 
process, mesne or final, as the case may be, to 
execute the judgment.” 


And of course the converse as to the defendant ap¬ 
plies. And the court finally says, referring to the decision 
in Embury vs. Connor, 3 Comstock, 522, adopting the 
decision in that case (page 307): 


“Indeed, the court in effect, say that the rule 
is undeniable that the judgment or decree of a 
court possessing competent jurisdiction is final, 
not only as to the subject thereby determined, 
but as to every other matter which the parties 
might have litigated in the cause and which they 
might have had decided.” 


In Southern Pacific R. R. Co. vs. United States, 168 
U. S., 1 (48), the court says: 

“The general principle announced in numerous 
cases is that a right, question or fact distinctly 
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put in issue and directly determined by a court of 
competent jurisdiction, as a ground of recovery, 
can not be disputed in a subsequent suit between 
the same parties or their privies; and even if the 
second suit is for a different cause of action, the 
right, question or fact, once so determined, must 
as between the same parties or their privies, 
be taken as conclusively established, so long 
as the judgment in the first suit remains un¬ 
modified. This general rule is demanded by the 
very object for which civil courts have been es¬ 
tablished, which is to secure peace and repose of 
society by the settlement of matters capable of 
judicial determination. Its enforcement is essen¬ 
tial to the maintenance of social order; for, the 
aid of judicial tribunals would not be invoked 
for the vindication of rights of persons and prop¬ 
erty, if, as between parties and their privies, con¬ 
clusiveness did no attend the judgments of such 
tribunals in respect of the matters properly put 
in issue and actually determined by them.” 

The propriety and necessity for such a rule is shown 
and justified by the present case, wherein a litigant, 
after trying the courts of various states in an attempt to 
vindicate an alleged claim, and meeting with adverse 
decisions in each attempt, brings the same matter, 
between the same parties, with the same records, to 
this court and asks that the judgments of the other 
courts, with full jurisdiction over parties and subject- 
matter, be reopened or disregarded, and his claim as 
set up here, rejected by those courts as both champertous 
and res ad judicata , be allowed by this court. 

IV. 

The doctrine of estoppel by reason of the recitals in 
the deeds and contracts can not apply to this case. 

As to deeds the rule applies only to such deeds as 
have gone out of possession of the grantor, and estoppel 
by deed can not arise against the grantor until the 
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instrument which is claimed to create the estoppel 
has become effective by delivery. There are but two 
deeds mentioned in the record, and there is nothing to 
show that there were anv recitals in either of them. The 
appellant having reconveyed the property conveyed to 
him in the deed of May 31, 1875, can not urge success¬ 
fully that the grantor or those claiming under her are 
bound by anything therein contained: whilst the deed 
to the Koval Land Company, even had it contained 
recitals, was deposited in escrow and never became 
effective bv delivery. The only contract in which the 
appellant is mentioned is that to the Royal Land Com¬ 
pany, and in this Miss Hollingsworth in no way obli¬ 
gated herself to pay the appellant any money or acknowl¬ 
edged any interest in the property to be in him. It s : mply 
provided that in the event of the Royal Land Company 
paying the money, which entitled it to receive the deed 
deposited in escrow, then the appellant was to receive 
a certain sum. The money was never paid, the deed 
was not delivered, and the contract was rescinded and 
abandoned. There is nothing in the case which would 
make the rule as to recitals applicable. If there were 
any recitals, in view of the fact that no interest under 
deed or contract is outstanding, they are not muniments 
of title adhering to the land, or subjecting the United 
States when it acquired title to any burden thereby 
imposed. 

V. 

The appellant urges in his brief that the matter at 
issue is not res ad judicata and that the doctrine of Elec¬ 
tion of Remedies does not preclude him from prosecuting 
his present litigation. 

On behalf of the appellee it is urged that under the 
doctrine referred to he is estopped from presenting his 
present claim. 





In the former suits he sought to recover a fifth in¬ 
terest of the proceeds of sale of land under an agreement 
which was held to be champertous. Here he seeks to 
recover a fifth of the purchase money arising from the 
sale of the same land, claiming to be vested with an 
interest in the land itself under a deed and certain 
contracts, which deed and contracts as shown by the 
record are based upon an agreement held to be champ¬ 
ertous. In the present suit he does not seek to have the 
court by its decree establish his right in the land itself, 
but to be paid a portion of the proceeds from its sale. 
When he instituted his suits in Virginia and West 
Virginia he had knowledge of all the facts set up in the 
present case, and urged in those cases that the facts 
entitled him to relief. Under his contention two alter¬ 
native rights were open to him: either to sue for an 
interest in the proceeds of sale, or claim that he was so 
entitled under the deed and contracts and sue for in¬ 
terest in the land. He chose to pursue the first course, 
and he is now precluded from proceeding upon any other 
theory. 

In Robb vs. Vos, 155 U. S., 1, the court, after citation 
of authorities, says (page 43): 

“The rule established by these cases is that any 
decisive act by a party, with knowledge of his 
rights and of the facts, determines his election in 
case of inconsistent remedies.” 

And in Peters vs. Bain, 133 U. S., 670, 695, the court 
declares: 

“The doctrine of election rests upon the prin¬ 
ciple that he who seeks equity must do it, and 
means, as the term is ordinarily used, that where 
two inconsistent or alternative rights or claims 
are presented to the choice of a party, by a person 
who manifests the clear intention that he should 
not enjoy both, then he must accept or reject 







the one or the other; and so, in other words, that 
one can not take a benefit under an instrument 
and then repudiate it/’ 

In Klipstein vs. Grant, 141 Fed. Reporter, 72, the 
court held that where a party has two remedies incon¬ 
sistent with each other, the bringing and prosecution of 
a suit based on one theory, with knowledge of his rights 
and of the facts, is an election of such remedy, and he 
can not thereafter maintain a suit to enforce the alterna¬ 
tive remedy. 

In Thompson vs. Howard, .31 Mich., 309, 312, which 
is referred to in Robb vs. Vos, the court said: 

“A man may not take contradictory positions, 
and where he has a right to chose one of two 
modes of redress, and the two are so inconsistent 
that the assertion of one involves the negation 
or reputation of the other, his deliberate and 
settled choice of one with knowledge or the 
means of knowledge of such facts as would 
authorize a resort to each will preclude him there¬ 
after from going back and electing again.” 

As shown by the record any claim the appellant had 
arose from his employment by Miss Hollingsworth, and 
it must be clear that she did not intend him to have an 
interest in both the proceeds of sale and in the land 
itself; and equally clear that he had to assert any claim 
he had against the one or the other. 11 is deliberate 
and settled choice was to proceed against the proceeds 
of sale, and he did so in the Virginia and West Virginia 
cases. Having so chosen he can not now repudiate the 
theory under which he formerly claimed, and now pro¬ 
ceed against the land. The two theories are inconsistent 
and having made his election of remedies he can not 
come back and elect again. 

In Baker rs. Moody, 117 Ga., 207, the court said: 

“No suitor is allowed to invoke the aid of the 
courts upon contradictory principles of redress, 
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upon one and the same line of facts. As soon as 
the choice is made and one of the alternative 
remedies proferred by the law adopted, his act 
at once operates as a bar as regards the other, 
and the bar is final and absolute.” 

In McDonald vs. Preston Nat’l Bank., Ill Mich., 
694, it was held that one who had taken a chattel 
mortgage for the purchase price of goods shipped by 
him, and brings a suit in chancery to protect his security 
and for the appointment of a receiver, and an action 
in assumpsit to recover the entire amount claimed to be 
due, will be held to have elected to treat the title to the 
property as in the debtor, and to be estopped from there¬ 
after maintaining an equitable proceeding based on the 
theory that the title had not passed. 

So in the present case when the appellant in the two 
former cases by him instituted based his suit upon the 
theory that there was due him money for services 
rendered in connection with the lands in question, and 
in the other that he was entitled under a contract to a 
portion of the proceeds from sale of lands belonging to 
the appellee, he thereby negatived the theory of owner¬ 
ship in the lands in himself, and is estopped from bring¬ 
ing another suit based on the theory that he has an 
interest in the lands. He has made his choice of remedies, 
and must be bound by his act in so electing. 

In the matter of Garver, Receiver, 176 N. Y., 386, the 
court defining the doctrine of Election of Remedies, 
refers to the case of Mills vs. Parkhurst, 126 N. Y., 89, 
and says (page 392): 

“The kernel of the very careful and somewhat 
elaborate reasoning by which the conclusion was 
logically established was that the doctrine of 
election of remedies applied to cases where there 
is by law or contract a choice between two reme¬ 
dies which proceed on opposite and irreconcilable 
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claims of right: in such a case, a party having 
resort to one remedy is bound by his first eec- 
tion, and hence barred from the prosecution of 
the other.” 

It is urged that under the authorities the matter now 
at issue is res ad judicata , and that the appellant is also 
barred from his present claim by the doctrine of election 
of remedies. 


VI. 

The record shows that in 1901 the appellee Murray, 
so soon as she had knowledge of the true character of 
the contract between the appellant and her grantor, 
M iss Hollingsworth, disavowed in the most positive 
manner any liability to him, and having since made no 
new promise to him. his claim is barred by the Statute 
of Limitations; and it is so claimed by this appellee. 

It is respectfully submitted that the appellant has no 
maintainable case, either on the ground of legal or equi¬ 
table title: that his present suit is barred by reason of 
champerty: that it is res adjndicata ; that it is barred 
under the doctrine of election of remedies; and also 
barred bv the Statute of Limitations; and that no error 
was committed by the justice in the lower court in dis¬ 
missing the bill. 

WILLIAM A. GORDON, 

.1. HOLDSWORTH (JORDON, 
Attorneys for Appellee, Mary //. Murray. 
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MARY H. MURRAY, WILLIAM G. McADOO, Secre¬ 
tary of the Treasury, and DAVID F. HOUSTON, Sec¬ 
retary of Agriculture, Appellees. 

BRIEF FOR APPELLANT IN REPLY 
PRELIMINARY STATEMENT 

The Court below in its opinion, filed May 8th, 1916, 
Record page 30, declared “that the contract and deed 
“under which the plaintiff claims, are tainted with 
“champerty—thereby disabling the plaintiff from 
“maintaining an action or proceeding to enforce any 
“claim in connection therewith. The decisions show 
“the question to be now res judicata between the 
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“plaintiff and the defendant herein. Moreover, these 
“decisions are in entire accord with the following de¬ 
cisions in this jurisdiction: Johnson v. Van Wyck, 4 
“App. I). C., 294; Peck v. Heurich, 6 App. D. C.,*273, 
“167 IT. S. 624; and Warder v. Newburgh, 40 App. 1). 
“C., 385.” 

I 

IT APPEARS THEREFORE THE LEARNED 
JUDGE OF THE COURT BELOW, HAS HELD, 
THAT THE MATTERS OF RIGHT ASSERTED IN 
THE BILL OF COMPLAINT FILED IN THE CAUSE 
WERE, AND ARE, RES ADJUDICATA UNDER THE 
DECISIONS OF THE COURTS OF VIRGINIA AND 
WEST VIRGINIA AND THE SUPREME COURT 
OF THE UNITED STATES. 

11 

AND THAT THE FURTHER CLAIM ALSO 
IS SET UP BY COUNSEL FOR APPELLEES, IN 
THEIR BRIEFS, THAT THE APPELLANT ROLLER 
HAVING MADE AN ELECTION OF REMEDIES IN 
HIS LITIGATION IN VIRGINIA AND WEST VIR¬ 
GINIA THAT ELECTION IS FINAL AND PRE¬ 
CLUDES HIM FROM SEEKING ANOTHER REME¬ 
DY IN THE COURTS OF THE DISTRICT OF COL¬ 
UMBIA. 

ARGUMENT 

I 

THE ELECTION OF REMEDIES 

As to the doctrine of election of remedies it is very 
clear that this doctrine only applies to a choice between 
two remedies for the same cause of action, and even 
there, that a mistake in the choice of remedies, does not 
preclude a litigant from availing himself of his true 
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remedy when he finds out his mistake either by prosecu¬ 
ting his first suit to a final decree or without so prose¬ 
cuting it. So that it is in effect, the same question that 
is presented under the plea of res adjudicata, already 
filed in the cause, viz: whether the cause of action in 
the present suit is the same or a different cause of ac¬ 
tion from that in the Virginia and West Virginia suits. 

It is submitted that the authorities in Mr. Jackson’s 
brief are effective and convincing and indeed conclusive. 

II 

AS TO THE PLEA OF RES ADJUDICATA AS 
WELL AS THAT OF ESTOPPEL BY REASON OF 
THE DECREES OF THE COURTS OF VIRGINIA 
AND WEST VIRGINIA. 

RES ADJUDICATA 

1. It is argued by the opposing counsel that upon 
the plea of res judicata the decree of the court below in 
this case must be sustained. 

In reply it is submitted to the court: 

That there cannot be any doubt about the fact that 
the suit now before the court is upon a different cause of 
action, from that which was the basis of the two suits, 
in Virginia, and of the one suit in West Virginia. 

As to the suit in Virginia the opinion of the court 
itself, in Roller vs. Murray 107 Va. 541, declares that 
while “a deed is brought forward for one-fifth interest 
in 10,075 acres lying in West Virginia, and urged as a 
reason why the court should retain jurisdiction as to that 
portion of the land, yet this is a suit to enforce a 
sale of the land under the Wheelock Deed of Trust, and 
this court cannot decree the sale of land in West Vir¬ 
ginia, upon that deed, even if such relief were proper un¬ 
der the other facts of the case.” “The pleadings are not 




framed with a view to relief on that account, and this 
court would be wanting in territorial jurisdiction.” 

The court would doubtless have said the same 
thing as to the contract between Emily Hollingsworth 
and the Royal Land Company of Virginia, and that, sub¬ 
sequently with John F. Miles and that with the Atlantic 
& Ohio Railroad Company, subsequent to the tirst 
contract between Emily Hollingsworth and the Royal 
Land Company, which were intended to carry out and 
complete said last named contract, to-wit: That “the 
pleadings were not framed with the view to relief on 
that account.” * 

The two quotations from the opinion of the court 
on page 7 of the brief of E. Hilton Jackson are all that 
need be said, as clearly establishing the fact that the 
two suits in Virginia were instituted not to recover land 
or an interest in land nor was the title to land involved, 
but a claim only to enforce the Wheelock Deed of Trust 
and a “sale of the land thereunder.” 

Nor was the suit in West Virginia of Roller vs. Mur¬ 
ray 71 W. Va., page 9, for any such purpose or upon any 
such cause of action. 

If any argument were needed on this point it is to be 
found in the brief of Messrs. Ed. S. Conrad and 
Holmes Conrad, counsel for the defendant, Mary H. 
Murray, filed in the Supreme Court of Appeals of West 
Virginia, record No. 1816, where they use the following 
language ,to-wit: 

“It is to be observed that this suit was instituted, 
“not to recover land nor an interest in land, nor is the 
“title to land involved, but it is a claim for one-fifth 
“of the purchase price of the land sold Wheelock by 
“Mrs. Murray and that he claims he is entitled to that, 
“as compensation for services for recovery of land. 
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*bv reason of the contract made with McMurtrie in 
“1873, as proceeds of the land recovered, under and 
“by virtue of that contract.” 

It is not denied that the doctrine of res ad judicata 
is stated broadly by all the authorities. 

In 23 Cyc. page 1216, it is said: 

“Difference between conclusiveness of judgement 
“and Bar by Recovery . A former judgment between 
“the same parties is a bar to the maintenance of the 
“second action, only when the causes of action in the 
‘two suits are identical. Hut it will also be conclu¬ 
sive and final as to any issue litigated and deter- 
“ mined in the former suit, and coming again in ques¬ 
tion in the second suit, although the latter is brought 
“upon an entirely different cause of action. 

On page 1815 it is said: 

“Kule Stated. A fact or question which was ac¬ 
tually and directly in issue in a former suit, and was 
there judicially passed upon and determined by a do¬ 
mestic court ot competent jurisdiction, is conclusively 
settled by the judgment therein, so far as concerns the 
parties to that action and persons in privity with them, 
and cannot be again litigated in any future action be¬ 
tween such parties or privies in the same court or in 
any other court of concurrent jurisdiction, upon the 
same or a different cause of action.” 

f DOCTRINE OF ESTOPPEL 

2. In as much as the cause of action in the case be¬ 
fore the court is wholly different—based upon a wholly 
different demand—from that on which the suits in 
Virginia are based, we are brought to the question 
whether the doctrine of estoppel applies at all, and if 
so to what extent. 









What constitutes Estoppel. The force of the es¬ 
toppel resides in the judgment itself; it is not the find¬ 
ing of the court or the verdict of the jury which concludes 
the parties, but the judgment entered thereon. See 23 
CYC—1816. 

In 23rd Cyc. page 1290, it is said: 

**Limitation of Estoppel to Essential facts. The 
estoppel of a judgment cannot be extended beyond the 
particular facts on which it was based; it determines 
only such points or questions as are sufficient to sustain 
the legal conclusion that judgment must be given for one 
or the •other of the parties in the particular form and 
amount in which it was rendered, not additional matters, 
unnecessary to the pleadings, unless they were actually 
litigated and passed upon.” 

In 23 CYC. page 1297, it is said: 

-Infer ences from Judgment. The estoppel of the 
judgment does not extend to matters not expressly adju¬ 
dicated and which can only be inferred by argument or 
construction from the judgment, except where they are 

necessarv and inevitable inferences in the sense that 
•> 

the judgment could not have been rendered as it was 
without deciding such points.” 

The pretention in the briefs of opposing counsel is 
that it was determined in these suits that the contract 
between the appellant Roller, and Emily Hollings¬ 
worth as evidenced bv the “McMurtrie Letters” and the 
contract of July 10, 1875, were champertous and could 
not be enforced in that form, and that these decrees are 
conclusive against the appellant Roller, in the present 
suit, based on the contract with the Royal Land Com¬ 
pany, and the subsequent contracts with John F. 
Miles and the Atlantic & Ohio Railroad Com¬ 
pany growing out of that with the Royal Land Company. 




It must be noted in connection with this inquiry that 

1. In 23 CYC, Page 1300, it is said that “The true 
test is identity ot issues. It a particular point or ques¬ 
tion is in issue in the second action, and the judgment 
will depend upon its determination, a former judgment 
between the same parties will be final and conclusive in 
the second it that same point or question was in issue 
and adjudicated in the first suit, otherwise not. Or as 
the rule is stated, in a second action between the same 
parties on a demand different from that in the first ac¬ 
tion, the judgment in the first action is an estoppel only 
as to the points controverted, on the determination of 
which the finding or verdict was rendered.” 

2. On page 1312, it is said: 

A point or question is not concluded by a judg¬ 
ment although it was involved in the action or was 
placed in issue therein, if it was withdrawn or aban¬ 
doned, stricken out on motion, or ruled out by the 
“court, and therefore constituted no part of the ver¬ 
dict or final judgment in the case.” 

In the case before the court it appears from the 
record in the first suit in Virginia on which reliance is 
had to support the alleged defense of res adjudicata or 
estoppel, and that the third amended bill in that suit was 
not allowed to be filed by the court, that it was objected to 
by the defendant, Mary II. Murray, and that it was 
ruled out by the court. 

It is submitted with absolute confidence that when 
the court ruled out that third amended bill or as it is 
called in the decree, “the Amended Bill Tendered and 
Rejected,” it cannot be pretended for a moment that 
any question presented by that bill is concluded by the 
decrees in any of the suits, either in Virginia or West 
Virginia. 
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2. That, moreover, these doctrines of res ad judicata 
and estoppel by judgment are subject to further strik¬ 
ing limitations applicable in the present case. 

(1-a) 44 An important exception is as to ‘the title 

“or right to property.’ ” 

“Where the title or right to property was not di¬ 
rectly put in issue in a suit, the judgment concludes 
“nothing in regard to it although the property formed 
“the subject matter of the suit, and although certain 
“titles or rights of the parties were alleged in the 
“pleadings or tacitly assumed as the basis of the 
“judgment.” 

(2-a) Another important exception: 

‘‘Matters which could not have been adjudicated. 
“A judgment is not conclusive on any point or ques¬ 
tion which from the nature of the case, the form of 
“action or the character of the pleadings could not 
“have been adjudicated in the suit in which it was 
“rendered.” 

In Cromwell vs. Sac, 94th U. S. p. 195, the court de¬ 
clares : 

“On principle, a point not in litigation in one action 
“cannot be received as conclusively settled in any 
“subsequent action upon a different cause, because it 
“might have been determined in the first action. Yari- 
“ous consideration other than the actual merits, may 
“govern a party in bringing forward grounds of re- 
“coverg or defense in one action which may not exist 
“in another action upon a different demand. A party 
“acting upon such considerations like these ought not 
“to be precluded from contesting in a subsequent ac- 
“tion, other demands arising out of the same transact- 
“tion.” 

Said the court in effect: 
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“There was nothing adjudged in the former action in 
the finding that the plaintiff had not made the proof that 
he was a bona fide holder of the obligations of the county 
for value, before maturity, which can preclude him from 
making such proof now.” 

“There is nothing in the facts of the case which 
gives support to the doctrine that whenever in one ac¬ 
tion a party might have brought forward a particular 
^ 'CO\ er\ or defense and neglected to do so, he 

is, in a subsequent suit between the same parties ,upon a 
different cause of action, precluded from availing him¬ 
self of such ground.” 

In Roberts vs. Northern Pacific Railway Company 
158, U. S. p. 29, the whole court concurred in quoting 
from Cromwell vs. County of Sec. 94, U. S. 351 and 352, 
in approval of the principles referred to above. 

Ill 

THE ELEMENTAL RULE 

In the case of New Orleans vs. Citizens Bank, 167 
U. S. page 396, the court gives wdiat is called the “Ele¬ 
mental Rule” and that Elemental Rule is cited in manv 
cases since. It is as follows: 

“The estoppel resulting from the thing adjudged 
“does not depend upon whether there is the same de- 
“mand in both cases, but exists, even although there 
“be different demands, when the question upon which 
“the recovery of the second demands depends has un- 
“der IDENTICAL CIRCUMSTANCES AND CON- 
“DITIONS been previously concluded by a judgment 
“between the parties or their privies. This is the 
“elemental rule, stated in the text books and enforc¬ 
ed by many decisions of this court. A brief review 
“of some of the leading cases will make this perfectly 
“clear.” 
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This review of cases follows on pages 396 and 397, 
and on the last page a quotation is made from the Last 
Chance Mining Company vs. Tyler Mining Company, 
157 U. S. 683, in which the court said: “the judgment 
in that case is therefore not conclusive in this as to mat¬ 
ters which might have been decided, but only as to mat¬ 
ters which were in fact decided.” 

This “Elemental Rule” is cited again in full in 
Southern Pacific Railroad vs. United States, 168 U. S. 
page 52. 

It is cited again with approval in Werlein vs. New 
Orleans, 177 U. S. 397. 

IV 

TIIE DEFENSE THAT THE CONTRACT OR 
DEED SUED UPON IN THE CASE BEFORE THE 
COURT ARE IN FACT AN EXECUTED CONTRACT. 

If it were necessary or desirable to emphasize 
further the argument that neither the doctrine of res 
adudicata nor that of estoppel by judgment, can apply 
in the present case, it can be found in the tact that the 
present suit is based upon AN EXECUTED CON¬ 
TRACT. 

In addition to the authorities cited in the brief of 
E. Hilton Jackson ,attorney for the appellant, pages 16 
to 18, on this point, the court is referred also to other re¬ 
cent and imperative cases. 

In the Supreme Court of the United States in Bibb 
vs. Allen 149, U. S., page 495, the principle is thus stated: 

“But beside from this, and independent of the 
question whether the bought and sold notes called the 
‘Slip Contract’ constitutes a compliance with the statute 
of frauds, the contracts were fully executed and the 
transactions closed before the plaintiffs commenced the 
present suit. It is well settled by the authorities that 




the defense ol the statute of frauds cannot be set 
up against an executed contract. Dodge vs. Crandall, 
30 Y., 294, 304. Brown vs. Farmers Loan and Trust 

Co., 117 N. Y., 260, 273; Madden vs. Floyd, 69 Ala., 221; 
Gordon Rankins & Company vs. Tweedy, 71 Ala., 202, 
214; Huntley vs. Huntley, 114 U. S., 394, 400; Brown 
on Statute of frauds, Sec 116. 

“This rule proceeds and rests upon the principle 
that there is no rule of law which prevents a party from 
pertorming a promise which could not be legally en- 
forced, or which will permit a party, morally but not le¬ 
gally bound to do a certain act or thing, upon the act 
or thing being done, to recall it to the prejudice of the 
promise, on the plea that the promise, while still execu¬ 
tory, could not by reason of some technical rule of law 
have been enforced by action.” Newman v. Nellis, 97 
Ni Y. 285, 291. 

The court is referred also to the case of Harri- 
man vs. National Securities Co., 197 K. W. 296, an im¬ 
portant and celegrated case in which it was said: 

“When the parties are in pari delicto, and the con- 
“ tract has been fully executed on the part of the 
“plaintiff, by the conveyance of property, or by the 
“payment ol money, and has not been repudiated by 
“the defendant, it is now equally well settled that 
“neither a court of law nor a court of equity will as- 
“sist the plaintiff to recover back the property convey¬ 
ed or money paid under the contract. Thomas v. 
“Richmond, 12 Wall. 349, 355, 20 L. ed. 453, 456;.Av- 
“erst v. Jenkins, L. R. 16 Eq. 275, 284.” 

Under these principles applicable to executed con¬ 
tracts is submitted to the court, that even if the boil- 
tracts evidenced by “the McMurtrie letters” or the con¬ 
tract of July 10th, 1875, was cjiampertous, yet that the 
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deed made by Emily Holingsworth to the appellant Rol¬ 
ler for 2,015 acres, being for one-fifth of the tract of 
10,075 acres of land lying in West Virginia, which deed 
was delivered to him and remained in his possession 
until the 10th of November, 1876, when a sale was made 
of the whole property to the Royal Land Company, for 
$70,000.00 of which $52,000.00 was to be paid to Emily 
Hollingsworth for her four-fifths of the entire tract and 
$1.1,000.00 to the appellant Roller for his one-fifth of 
said tract making $65,000.00 in all, under which deed and 
the subsequent conveyances and sales to John F. Miles 
and the Atlantic & Ohio Railroad Company, and the de¬ 
fault of these guarantees in making payment of the pur¬ 
chase money and the consequent reverter of the title to 
the said Emily Hollingsworth and to the said John E. 
R oiler, were in execution of said original contract and 
having been executed by said deeds, no defense of chain- 
party can be set up against the claim made under the 

same, the same having been eliminated by an executed 
contract. 


IT IS SUBMITTED THEREFORE THAT UPON 
ANY AND ALL OF THESE CONSIDERATIONS, 
THE DEFENSE OF CHAMPERTY CANNOT BE IN¬ 
TERPOSE!) AGAINST THE APPELLANT BUT 
THAT THE CONTRACTS WITH AND THE DEEDS 
TO Till] ROYAL LAND CO. AND THEIR SUBSE¬ 
QUENT VENDEES MUST BE HELD VALID AND 
BINDING AND MUST BE SUSTAINED. 
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CONCLUSION 

In conclusion, it is submitted: 

(1) That the doctrine ot res adjudicata cannot be 
invoked in any manner, shape or form as against the 
present suit. 

(2) That, in like manner, the doctrine of estoppel 
cannot be invoked against it. 

In the case of Cromwell vs. Sac. <4 U. S., p. 351, the 
first suit was based on a lot of coupons cut from a certain 
set of bonds of the County of Sac, held by the plaintiff, 
and judgment was rendered against him because he did 
not in that suit make proof of the fact, that he was a bona- 
fide holder of said bonds, for value, and the second 
suit was based upon another batch of coupons cut from 
the same bonds, in which suit he did make proof that he 
'\ as a bona fide holder ot the said obligations of the 
County, for value, and the Court held that he could not* 
be precluded from making such proof in the second suit. 
The court said there was nothing in the facts of the 
case which would preclude a party, who might have 
brought forward a particular ground of recovery and 
neglected to do so, from availing himself of such grounds 
in a subsequent suit, ‘‘Various considerations, etc.” See 

04 U. S., p. 195. See p. 8 of this brief for full quota¬ 
tion. 

In the case of Roberts v. Northern Pacific R. R., 158 
I . S., p. 24, the first suit was decided in the State court 
\\itliout the court’s attention having been drawn to the 
facts calculated to show that the transaction was a sale 
of certain lots of land and not a donation, and that the 
Northern Pacific Railroad Company was a national or¬ 
ganization and not a local Railroad Company. 

In the second suit, this first decision was set up as 
res adjudicata as to other lands than those involved in 
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the first suit, and the Supreme Court of the United 
States held, that as the points actually litigated in the 
State court and in the Federal court were not the same, it 
could not be conclusive as to other and different pieces 
of land involved in the second suit. Any way not res ad- 
judicata, for the reason that the State court did not have 
before it or consider either of the two questions, set forth 
above, although the lands passed in the same way. 

THESE TWO CASES DECLARE WHAT IS 
SURELY THE LAW OF THE LAND AND UNDER 
THEM IT IS SUBMITTED THAT THE CLAIM 
THAT THE DEFENSE OF RES ADJUDICATA 
UPON THE GROUND OF CHAMPERTY BASED 
UPON THE DECREE IN THE FORMER SUITS IN 
VIRGINIA AND WEST VIRGINIA CAN BE INVOK¬ 
ED IN THE PRESENT CAUSE, WILL NOT BE EN¬ 
TERTAINED BY THE COURT. 

IT IS SUBMITTED, INDEED, THAT IN THIS 
CASE THE DEFENSE OF CHAMPERTY CANNOT 
BE MADE AT ALL. 

JOHN E. ROLLER, 

In Propria Persona. 












